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AN ACT CONCERNING THE DUTIES AND RESPONSIBILITIES OF
DIRECTORS AND OFFICERS OF BUSINESS CORPORATIONS AND
NONSTOCK CORPORATIONS.

Be it enacted by the Senate and House of Representatives in General
Assembly convened: .

1 Section 1. Section 33-602 of the general statutes is repealed and the
2 following is substituted in lieu thereof (Effective October 1, 2006):

3 As used in sections 33-600 to 33-998, inclusive, and sections 2 and 15
4  of this act:

5 (1) "Address" means location as described by the full street number,

6 if any, street, city or town, state or country and not a mailing address
such as a post office box.

8 (2) "Authorized shares" means the shares of all classes a domestic or
9  foreign corporation is authorized to issue.

10 (3) "Certificate of incorporation" means the original certificate of
11 incorporation or restated certificate of incorporation, and all
12 amendments thereto, and all certificates of merger or consolidation. In
13 the case of a specially chartered corporation, "certificate of
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14  incorporation" means the special charter of the corporation, including
15 any portions of the charters of its predecessor companies which have
-16  continuing effect, and any amendments to the charter made by special
17  act or pursuant to general law. In the case of a corporation formed
18 before january 1, 1961, or of a specially chartered corporation,
19 ‘certificate of incorporation" includes ‘those portions of any other
20 corporate instruments or resolutions of current application in which
21- are set out provisions of the sort which either (A) are required by
22 - sections 33-600 to 33-998, inclusive, to be embodied in the certificate of
23  incorporation, or (B) are expressly permitted by sections 33-600 to 33-
24 998, inclusive, to be operative only if included in the certificate of
25 incorporation. It also includes what were, prior to January 1, 1961,
26 designated at law as agreements of association, articles of
27  incorporation, charters and other such terms.
28 (4) "Conspicuous" means so written that a reasonable person against
29  whom the writing is to operate should have noticed it. For example,
30 printing in italics or boldface or contrasting color, or typing in capitals
31 orunderlined, is conspiéuous.
32 (5) "Corporation" or "domestic corporation" means a corporation
33 with capital stock, which is not a foreign corporation, incorporated
34  under the laws of this state, whether general law or spec1a1 act and
35 whether before or after January 1, 1997.
36 (6) "Deliver" or "delivery" means any method of delivery used in
37 conventional commercial practice including delivery by hand, mail,
38 commercial delivery and electronic transmission.
39 (7) "Distribution" means a direct or indirect transfer of money or
40  other property, except its own shares, or incurrence of indebtedness by
41  acorporation to or for the benefit of its shareholders in respect of any
42 of its shares. A distribution may be in the form of a declaration or
43  payment of a dividend; a purchase, redemptidn or other acquisition of
44  shares; a distribution of indebtedness; or otherwise.
LCO No. 2582 20f 47
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(8) "Document” includes anything delivered to the office of the
Secretary of the State for filing under sections 33-600 to 33-998,
inclusive.

(9) "Effective date of notice" is defined in section 33-603.

(10) "Electronic transmission" or "electronically transmitted" means
any process of communication not directly involving the physical
transfer of paper that is suitable for the retention, retrieval and
reproduction of information by the recipient.

(11) "Employee" includes an officer but not a director. A director
may accept duties that make him also an employee.

(12) "Entity" includes a corporation and foreign corporation;
nonprofit corporation; profit and nonprofit unincorporated
association; business trust, estate, partnership, limited lability
company, frust and two or more persons having a joint or common
economic interest; and state, United States or foreign government.

(13) "Facts objectively ascertainable” outside of a plan or filed
document is defined in subsection (1) of section 33-608.

(14) "Foreign corporation” means a corporation incorporated under
a law other than the law of this state.

(15) "Governmental subdivision" includes authority, county, district
and municipality.

(16) "Includes" denotes a partial definition.

(17) "Individual" includes the estate of an incompétent or deceased
individual.

(18) "Means" denotes an exhaustive definition.

(19) "Notice" is defined in section 33-603.
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71 (20) "Person" includes individual and entity.
72 (21) "Principal office" of a domestic corporation means the address
73  of the principal office of such corporation in this state, if any, as the
74  same appears in the last annual report, if any, filed by such corporation
75 with the Secretary of the State. If no principal office so appears, the
76  corporation's "principal office" means the address in this state of the
77  corporation's registered agent for service as last shown on the records
78  of the Secretary of the State. In the case of a domestic corporation
79  which has not filed such an annual report or appointment of registered
80 agent for service, the "principal office" means the address of the
81 principal place of business of such corporation in this state, if any, and
82  if such corporation has no place of business in this state, its "principal
83  office" shall be the office of the Secretary of the State.
84 (22) "Proceeding” includes civil suit and criminal, administrative
85 and investigatory action.
86 (23) "Public corporation" means a corporation that has shares listed
87 on a national securities exchange or regularly traded in a market
88 maintained by one or more members of a national or affiliated
89  securities association.
90 24) "Qualified director” is defined in section 2 of this act.
91 [(23)] (25) "Record date" means the date established under sections
92  33-66D to 33-687, inclusive, or sections 33-695 to 33-727, inclusive, on
93  which a corporation determines the identity of its shareholders and
94  their shareholdings for purposes of sections 33-600 to 33-998, inclusive.
95 The determinations shall be made as of the close of business on the
96 record date unless another time for doing so is specified when the
97  record date is fixed.
98 [(24)] (26) "Secretary" means the corporate officer to whom under
99 the bylaws or by the board of directors is delegated responsibility
100  under subsection (c) of section 33-763 for custody of the minutes of the
LCO No. 2582 40f 47
CE‘ ° -7\,, PN F
STAI, LiLiRARY

WEGISLATIVE REFERENCE
- SECTION



Raised Bill No. 5 .,7

101
102

103
104

105
106

107
108
109
110

111
112

113
114
115
116

117
118

119
120

121

122
123
124
125
126

127
128

meetings of the board of directors and of the shareholders and for
authenticating records of the corporation.

[(25)] (27) "Secretary of the State” means the Secretary of the State of
Connecticut.

[(26)] (28) "Shares" means the units into which the proprietary
interests in a corporation are divided.

[(27)] (29) "Shareholder" means the person in whose name shares are
registered in the records of a corporation or the beneficial owner of
shares to the extent of the rights granted by a nominee certificate on
file with a corporation.

[(28)] (30) "Sign" or “"signature" includes any manual, facsimile,
conformed or electronic signature.

[(29)] (31) "State", when referring to a part of the United States,
includes a state and commonwealth, and their agencies and
governmental subdivisions, and a territory and insular possession, and
their agencies and governmental subdivisions, of the United States.

[(30)] (32) "Subscriber" means a person who subscribes for shares in
a corporation, whether before or after incorporation.

[(31)] (33) "United States" includes any district, authority, bureau,
commission, department and other agency of the United States.

[(32)] (34) "Voting group" means all shares of one or more classes or
series that under the certificate of incorporation or sections 33-600 to
33-998, inclusive, are entitled to vote and be counted together
collectively on a matter at a meeting of shareholders. All shares
entitled by the certificate of incorporation or said sections to vote
generally on the matter are for that purpose a single voting group.

[(33)] (35) "Voting power" means the current power to vote in the
election of directors.
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129 Sec. 2. (NEW) (Effective October 1, 2006) (a) For purposes of sections
130  33-600 to 33-998, inclusive, of the general statutes and section 15 of this
131  act, a qualified director is a director who, at the time action is to be
132 taken under:
133 (1) Section 33-724 of the general statutes, as amended by this act,
134  does not have (A) a material interest in the outcome of the proceeding,
135  or (B) a material relationship with a person who has such an interest;
136 (2) Section 33-773 or 33-775 of the general statutes, as amended by
137  this act, (A) is not a party to the proceeding, (B) is not a director who
138  sought approval for a director's conflicting interest transaction under
139  section 33-783 of the general statutes, as amended by this act, or a
140  disclaimer of the corporation'sinterest in a business opportunity under
141  section 15 of this act, which approval or disclaimer is challenged in the
142 proceeding, and (C) does not have a material relationship with a
143  director described in either subparagraph (A) or (B) of this
144  subdjvision;
145 (3) Section 33-783 of the general statutes, as amended by this act, is
146  not a director (A) as to whom the transaction is a director's conflicting
147 interest transaction, or (B) who has a material relationship with
148  another director as to whom the transaction is a director's conflicting
149 interest transaction; or :
150 (4) Section 15 of this act, would be a qualified director under
151  subdivision (3) of this subsection if the business opportunity were a
152  director's conflicting interest transaction.
153 (b) For purposes of this section:
154 (1) "Material relaﬁoﬁship" means a familial, financial, professional,
155 employment or other relationship that would reasonably be expected
156  to impair the objectivity of the director's judgment when participating
157  in the action to be taken; and
158 (2) "Material interest" means an actual or potential benefit or
LCO No. 2582 6of47
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159  detriment, other than one which would devolve on the corporation or
160  the shareholders generally, that would reasonably be expected to
161  impair the objectivity of the director's judgment when participating in
162  the action to be taken.

163 () The presence of one or more of the following circumstances shall
164 not by itself prevent a director from being a qualified director:

165 (1) Nomination or election of the director to the current board by
166  any director who is not a qualified director with respect to the matter,
167  or by any person that has a material relationship with that director,
168  acting alone or participating with others;

169 (2) Service as a director of -another corporation of which a director
170  who is not a qualified director with respect to the matter, or any
171  individual who has a material relationship with that director, is also a
172  director; or

173 (3) With respect to action to be taken under section 33-724 of the
174  general statutes, as amended by this act, status as a named defendant,
175  as a director against whom action is demanded or as a director who
176  approved the conduct being challenged.

177 Sec. 3. Subsection (d) of section 33-717 of the general statutes is
178 repealed and the following is substituted in lieu thereof (Effective
179  October. 1, 2006):

180 (d) An agreement authorized by this section shall cease to be
181 effective when [shares of the corporation are listed on a national
182  securities exchange orvregularly traded in a market maintained by one
183  or more members of a national or affiliated securities association] the
184  corporation becomes a public corporation. If the agreement ceases to
185 be effective for an)r reason, the board of directors may, if the
186 agreement is contained or referred to in the corporation's certificate of
187  incorporation or bylaws, adopt an amendment to the certificate of
188  incorporation or bylaws, without shareholder action, to delete the
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‘ 190 Sec. 4. Section 33-724 of the general statutes is repealed and the
191  following is substituted in lieu thereof (Effective October 1, 2006):

189  agreement and any references to it.

192 °  (a) A derivative proceeding shall be dismissed by the court on

193 motion by the corporation if one of the groups specified in subsection

194 (b) or [(] (e) of this section has determined in good faith, after

195 conducting a reasonable inquiry upon which its conclusions are based,

196  that the maintenance of the derivative proceeding is not in the best
i 197  interests of the corporation.

198 (b) Unless a panel is appointed pursuant to subsection [(f)] (e) of this
199 section, the determination in subsection (a) of this section shall be
200 madeby: '

201 (1) A majority vote of [independent] qualified directors present at a
202 meeting of the board of directors if the [indéependent] gualified
203 directors constitute a quorum; or

204 (2) [a] A majority vote of a committee consisting of two or more
205 [independent] gualified directors appointed by [a] majority vote of
206 [independent] qualified directors present at a meeting of the board of
207  directors, regardless of whether [or not] such [independent] qualified
208  directors [constituted] constitute a qubrum. '

209 [(c) None of the following shall by itself cause a director to be
210  considered not independent for purposes of this section: (1) The
211 nomination or election of the director by persons who are defendants
212 in the derivative proceeding or against whom action is demanded; (2)

- 213 the naming of the director as a defendant in the derivative proceeding
214  or as a person against whom action is demanded; or (3) the approval
215 by the director of the act being challenged in the derivative proceeding
216  or demand if the act resulted in no personal benefit to the director.]

. 217 [(d)]) () If a derivative proceeding is commenced after a
‘ 218  determination has been made rejecting a demand by a shareholder, the
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complaint shall allege with particularity facts establishing either (1)
that a majority of the board of directors did not consist of
[independent] qualified directors at the time the determination was
made, or (2) that the requirements of subsection (a) of this section have
not been met. -

[(e)] (d) If a majority of the board of directors [does not consist of
independent directors at the time the determination is made, the
corporation shall have the burden of proving that the requirements of
subsection (a) of this section have been met. If a majority of the board
of directors consists of independent directors at the time the
determination is] consisted of qualified directors at the time the
determination was made, the plaintiff shall have the burden of proving
that the requirements of subsection (a} of this section have not been
met. If a majority of the board of directors did not consist of qualified
directors at the time the determination was made, the corporation shall
have the burden of proving that the requirements of subsection (a) of

this section have been met. .

[(f) The] () Upon motion by the corporation, the court may appoint

a panel of one or more [independent persons upon motion by the
corporation] individuals to make a ‘determination whether ‘the
maintenance of the derivative proceeding is in the best interests of the
corporation. In such case, the plaintiff shall have the burden of proving
that the requirements of subsection (a) of this section have not been

met.

Sec. 5. Section 33-764 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

Each officer has the authority and shall perform the [duties]
functions set forth in the bylaws or, to the.extent consistent with the
bylaws, the [duties] functions prescribed by the board of directors or
by direction of an officer authorized by the board of directors to
prescribe the [duties] functions of other officers. )

LCO No. 2582 9of47




-

(loe
Raised BIil No. 5 '/7

250 Sec. 6. Section 33-770 of the general statutes. is repealed and the
251 following is substituted in lieu thereof (Effective October 1, 2006):
252 -As used in sections 33-770 to 33-779, inclusive:

253 (1) "Corporation" includes any domestic or foreign predecessor
254  entity of a corporation in a merger.

255 (2) "Director" or "officer" means an individual who is or was a
256  director or officer, respectively, of a corporation or who, while a
257  director or officer of the corporation, is or was serving at the
258  corporation's request as a director, officer, partner, trustee, employee
259  or agent of another domestic or foreign corporation, partnership, joint
260 venture, trust, employee benefit plan or other entity. A director or
261  officer is considered to be serving an employee benefit plan at the
262  corporation's request if [his] the individual's duties to the corporation
263 also impose duties on, or otherwise involve services by, [him] the
264  jindividual to the plan or to participants in or beneficiaries of the plan.
265 "Director” or "officer" includes, unless the context requires otherwise,
266  the estate or personal representative of a director or officer.

267 [(3) "Disinterested director" means a director who at the time of a
268  vote referred to in subsection (c) of section 33-773 or a vote or selection -
269 referred toin sﬂbsection (b) or {c) of section 33-775, is not (A) a party to
270 the proceeding or (B) an individual having a familial, financial,
271 professional or employment relationship with the director whose
272  indemnification or advance for expenses is the subject of the decision
273 being made, which relationship would, in the circumstances,
274  reasonably be expected to exert an influence on the director's judgmérlt
275  when voting on the decision being made.]

276 [(4)] (3) "Expenses" include counsel fees.

277 [(5)] (4) 'Liability" means the obligation to pay a judgment,
278  settlement, penalty, fine, including an excise tax assessed with respect
279 to an employee benefit plan, or reasonable expenses incurred with
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respect to a proceeding.

[(6)] (5) "Official capacity" means: (A) When used with respect to a
director, the office of director in a corporation; and (B) when used with
respect to an [individual other than a director] officer, as contemplated
in section 33-776, the office in a corporation held by the officer, [or the
employment or agency relationship undertaken by the employee or
agent on behalf of the corporation.] "Official capacity” does not include
service for any other domestic or foreign corporation or any
partnership, joint venture, trust, employee benefit plan or other entity.

[(7)] (6) "Party" means an individual who was, is, or is threatened to
be made, a defendant or respondent in a proceeding.

[(8)] (7) "Proceeding" means any threatened, pending or completed
action, suit or proceeding, whether civil, criminal, administrative,
arbitrative or investigative and whether formal or informal.

Sec. 7. Section 33-773 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

(a) A corporation may, before final disposition of a proceeding,
advance funds to pay for or reimburse the reasonable expenses
incurred [by a director] in_connection with the proceeding by an
individual who is a party to [a] the proceeding because [he is a director
if he] that individual is a member of the board of directors if the
director delivers to the corporation: '

(1) A written affirmation of [his] the director's good faith belief that
[he has met] the relevant standard of conduct described in section 33-
771 [,] has been met by the director or that the proceeding involves
conduct for which liability has been limited under a provision of the
certificate of incorporation as authorized by subdivision (4) of
subsection (b) of section 33-636, as amended by this act; and -

“(2) [his] A written undertaking to repay any funds ad{'aﬁced if [he]
the director is not entitled to. mandatory indemnification under section
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310  33-772 and it is ultimately determined under section 33-774 or 33-775,
311 as amended by this act, that [he] the director has not met the relevant
312  standard of conduct described in section 33-771.

313 (b) The undertaking required by subdivision (2) of subsection (a) of
314  this section must be an unlimited general obligation of the director but
315 need not be secured and may be accepted without reference to the
316 financial ability of the director to make repayment.

317 (c) Authorizations under this section shall be made:

318 (1) By the board of directors: (A) If there are two or more
319 [disinterested] qualified directors, by a majority vote of all the
320 [disinterested] qualified directors, a majority of whom shall for such
321 purpose constitute a quorum, or by a majority of the members of a
322  committee of two or more [disinterested] qualified directors appointed
323 by such a vote; or (B) if there are fewer than two [disinterested]
324  qualified directors, by the vote necessary for action by the board in
325 accordance with subsection ({c) of section 33-752, in which
326 authorization directors who [do not qualify as disinterested] are not
327  gqualified directors may. participate; or

328 (2) [by] By the shareholders, [provided] but shares owned by or
329  voted under the control of a director who at the time [does not qualify
330 as a disinterested] is not a qualified director may not be voted on the
331 authorization.

332 Sec. 8. Section 33-775 of the general statutes is repealed and the
333 following,is substituted in lieu thereof (Effective October 1, 2006):

334 (a) A corporation may not indemnify a director under section 33-771
335 unless authorized for a specific proceeding after a determination has
336 been made that indemnification [of the director] is permissible because
337  [he] the director has met the relevant standard of conduct set forth in
338  said section.

339 (b) The determination shall be made:
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(1) If there are two or more [disinterested] qualified directors, by the
board of directors by a majority vote of all the [disinterested] gualified
directors, a majority of whom shall for such purpose constitute a
quorum, or by a majority of the members of a committee of two or
more [disinterested] qualified directors appointed by such a vote;

(2) By special legal counsel (A) selected in the manner prescribed in
subdivision (1) of this subsection, or (B) if there are fewer than two
[disinterested] qualified directors, selected by the board of directors, in
which selection directors who [do not qualify as disinterested] are not
quialified directors may participate; or

(3) By the shareholders, but shares owned by or voted under the
control of a director who at the time [does not qualify as a
disinterested] is not a qualified director may not be voted on the
determination,

(¢) Authorization of indemnification shall be made in the same
manner as the determination that indemnification is permissible,
except that if there are fewer than two [disinterested] qualified
directors, or if the determination is made by special legal counsel,
authorization of indemnification shall be made by those entitled to
select special legal counsel under subparagraph (B) of subdivision (2)
of subsection (b) of this section, [to select special legal counsel.]

Sec. 9. Section 33-781 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

As used in sections 33-781 to 33-784, inclusive, as amended by this
act:

[(1) "Conflicting interest" with respect to a corporation means the
interest a director of the corporation has respecting a transaction’
effected or proposed to be effected by the corporation or by a
subsidiary of the corporation or any other entity in which the
corporation has a controlling interest, if:

LCO No. 2582 13 of 47
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370 (A) Whether or not the transaction is brought before the board of
371  directors of the corporation for action, the director knows at the time of
372  commitment that he or a related person is a party to the transaction or
373 has a beneficial financial interest in or so closely linked to the
374  transaction and of such financial significance to the director or a
375  related person that the interest would reasonably be expected to exert
376 an influence on the director's judgment if he were called upon to vote
377. on the transaction; or '

378 (B) The transaction is brought, or is of such character and
379  significance to the corporation that it would in the normal course be
380 brought, before the board of directors of the corporation for action, and
381  the director knows at the time of commitment that any of the following
382 persons is either a party to the transaction or has a beneficial financial
383  interest in or so closely linked to the transaction and of such financial
384 significance to the person that the. interest would reasonably be-
385 expected to exert an influence on the director's judgment if he were
386 called upon to vote on the transaction: (i) An entity, other than the
387 corporation, of which the director is a director, general partner, agent
388 or employee; (ii) a person that controls one or more of the entities
389  specified in subparagraph (B)(i) of this subdivision or an entity that is

390 controlled by, or is under common control with, one or more of the
391 entities specified in subparagraph (B)(i) of this subdivision; or (iii) an
392  individual who is a general partner, principal or employer of the
393  director.

394 (2) "Director's conflicting interest transaction” with respect to a
395  corporation means a transaction effected or proposed to be effected by
396 the corporation or by a subsidiary of the corporation or any other
397  entity in which the corporation has a controlling interest, respecting
398  which a director of the corporation has a conflicting interest.

399 {3). "Related person" of a director means (A) the spouse of the
400  director, or a parent or sibling thereof, or a child, grandchild, sibling or
401  parent of the director, or the spouse of any thereof, or an individual
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having the same home as the director, or a trust or éstate of which an
individual specified in this subparagraph is a substantial beneficiary,
or (B) a trust, estate, incompetent, conservatee or minor of which the
director is a fiduciary.

(4) "Required disclosure" means disclosure by the director who has
a conflicting interest of (A) the existence and nature of his conflicting
interest, and (B) all facts known to him respecting the subject matter of
the transaction that an ordinarily prudent person would reasonably
believe to be material to a judgment about whether or not to proceed
with the transaction.

(5) "Time of commitment" respecting a transaction means the time
when the transaction is consummated or, if made pursuant to contract,
the time when the corporation, or its subsidiary or the entity in which
it has a controlling interest, becomes contractually obligated so that its
unilateral withdrawal from the transaction would entail significant
loss, liability or other damage.]

(1) "Director's conflicting interest transaction" means a transaction
effected or proposed to be‘effected by the corporation, or by an entity
controlled by the corporation, (A) to which, at the relevant time, the
director is a respecting which, at the relevant time, the
director had knowledge and a material financial interest known to the
director, or (C) respecting which, at the relevant time, the director
knew that a related person was a party or had a materijal financial
interest,

(2) "Contro]", including the term "controlied by", means (A) having
the power, directly or indirectly, to elect or remove a majority of the
members of the board of directors or other governing body of an
entity, whether through the ownership of votingshares or interests, by
contract, or otherwise, or (B) being subject to a majority of the risk of
loss from the entity's activities or entitled to receive a majority of the
entity's residual returns.

LCO No. 2582 150f 47
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433 (3) "Relevant time" means (A) the time at which directors' action
434  respecting the transaction is taken in_compliance with section 33-783,
435 as amended by this act, or (B) if the transaction is not brought before
436  the board of directors of the corporation, or its committee, for action
437 under section 33-783, as amended by this act, at the time the
438  corporation, or an entity controlled by the corporation, becomes legally
439  obligated to consummate the transaction.

440 {4) "Material financial interest" means a financial interest in a
441 transaction that would reasonably be expected to impair the objectivity
442  of the director when participating in action on the authorization of the
443  transaction.

© 444 (5) "Related person" means: (A) The director's spouse; (B) a child,
445  stepchild, grandchild, parent, step parent, grandparent, sibling; aunt,

446  uncle, niece or nephew, or spouse of any thereof, of the director or of
447  the director's spouse; (C) an individual living in the same home as the
448  director; (D) an entity, other than the corporation or an entity
449  controlled by the corporation, controlled by the director or any person

450  specified in subparagraphs (A) to (C), inclusive, of this subdivision; (E)
451  a domestic or foreign (i) business or nonprofit corporation, other than
452  the corporation or an entity controlled by the corporation, of which the
453  director is a director, (ii) unincorporated entity of which the director is
454 a general partner or a_member of the governing body, or (i)
455  individual, trust or estafe for whom or_of which the director is a
456  trustee, guardian, personal representative or_like fiduciary; or (F) a
457 gersdn that is, or an entity that is controlled by, an emplover of the
458  director.

459 (6) "Fair to the corporation" means, for- purposes of subdivision (3)
460  of subsection (b) of section 33-782; as amended by this act,_that the
461 transaction as a whole was beneficial to the corporation, taking into
462 appropriate account whether it was (A) fair in terms of the director's
463  dealings with the corporation, and (B) comparable to what might have
464 been obtainable in an arm's length transaction, given the consideration
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(7) "Required disclosure" means disclosure of (A) the existence and
nature of the director's conflicting interest, and (B) all facts known to
the director respecting the subject matter of the transaction that a
director free of such conflicting interest would reasonably believe to be
material in deciding whether to proceed with the transaction.

paid or received by the corporation.

Sec. 10. Section 33-782 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

(@) A transaction effected or proposed to be effected by [a
corporation, or by a subsidiary of the corporation or any other entity in
which the corporation has a controlling interest, that is not a director's
conflicting interest transaction may not be enjoined, set aside or give
rise to an award of damages or other sanctions, in a proceeding by a
shareholder or by or in the right of the corporation, because a director
of the corporation, or any person with whom or which he has a
personal, economic or other association, has an interest in the
transaction] the corporation, or by an entity controlled by the
corporation, may not be the subject of equitable relief, or give rise to an
award of damages or other sanctions against a director of the
corporation, in a proceeding by a shareholder or by or in the right of
the corporation, on the ground that the director has an interest
respecting the transaction, if it is not a director's conflicting interest
transaction.

(b) A director's conflicting interest transaction may not be [enjoined,
set aside] the subject of equitable relief, or give rise to an award of

damages or other sanctions against a director of the corporation, in a -

proceeding by a shareholder or by or in the right of the corporation,
[because the director, or any person with.whom or which he has a
personal, economic or other association,] on the ground that the
director has an interest [in] respecting the transaction, if: (1) Directors'
action respecting the transaction was [at'any time] taken in compliance
with section 33-783,_as _amended by this act, at any time; (2)
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497  shareholders' action respecting the transaction was [at any time] taken
498  in compliance with section 33-784, as amended by this act, at any time;
499 or (3) the transaction, judged according to the circumstances at the
500 relevant time, [of commitment,] is established to have been fair to the
501 corporation.

502 Sec. 11. Section 33-783 of the general statutes is repealed and the
503 following is substituted in lieu thereof (Effective October 1, 2006):

504 (a) Directors" action respecting a director's conflicting interest
505 transaction is effective for purposes of subdivision (1) of subsection (b)
506  of section 33-782, as amended by this act, if the transaction [received]
507  has been authorized by the affirmative vote of a majority, but no fewer
508  than two, of [those qualified directors on the board of directors or on a
509  duly empowered committee of the board] the qualified directors who
510 voted on the transaction, after [either required disclosure to them, to

511  the extent the information was fiot known by them, or compliance with _
512 subsection (b) of this séction; provided that action by a committee is so
513 ‘effective only if (1) all its mebers are qualified directors, and (2) its
514 members are either all the qualified directors on the board or are]
515 required disclosure by the conflicted director of information not
516 already known by such qualified directors, or after modified. disclosure
517 in compliance with subsection (b) of this section, provided that where
518 the action has been taken by a committee, all members of the
519 committee were qualified directors, and either {1) the committee was
520 composed of all the qualified directors on the board of directors, or (2)
521  the members of the committee were appointed by the affirmative vote
522 of a majority of the qualified directors on the board.

523 [(b) If a director has a conflicting interest respecting a transaction,
524 but neither he nor a related person of the director specified in
525 subparagraph (A) of subdivision (3) of section 33-781 is a party to the
526  transaction, and if the director has a duty under law or professional
527 canon, or a duty of confidentiality to another person, respecting
528 information relating to the transaction such that the director may not
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make the disclosure described in subparagraph (B) of subdivision (4)
of section 33-781, then disclosure is sufficient for purposes of

subsection (a) of this section if the director (1) discloses to the directors

voting on the transaction the existence and nature of his conflicting
interest and informs them of the character and limitations imposed by
that duty before their vote on the transaction, and (2) plays no part,
directly or indirectly, in their deliberations or vote.}

(b) Notwithstanding subsection (a) of this section, when a
transaction is a director's conflicting interest transaction only because a
related person described in subparagraph (E) or (F) of subdivision (5)
of section 33-781, as amended by this act, is a party to or has a material
financial interest in the transaction, the conflicted director is not
obligated to_make required disclosure to the extent that the director
reasonably believes that doing so would violate a duty imposed under
law, a legally enforceable obligation of confidentiality or a professional

ethics rule, provided that the conflicted director discloses to the
qualified directors voting on the transaction: (1) All information

required to be disclosed that is not so violative, (2) the existence and
nature of the director's conflicting interest, and (3) the nature of the
conflicted director's duty not to disclose the confidential information.

(c) A majority, but no fewer than two, of all the qualified directors
on the board of directors, or on the committee, constitutes a quorum
for purposes of action that complies with this section. Directors' action
that otherwise complies with this section is not affected by the
presence or vote of a director who is not'a qualified director.

[(d) For purposes of this section, "qualified director" means, with

respect to a director's conflicting interest transaction, any director who

does not have either (1) a conflicting interest respecting the transaction,
or (2) a familial, financial, professional or employment relationship
with a second director who does have a conflicting interest respecting
the transaction, which relationship would, in the circumstances,
reasonably be expected to exert an influence on the first director's
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562 (d) Where directors' action under this section does not satisfy a
563 quorum or voting requirement applicable to the authorization of the
564 transaction by reason of the certificate of incorporation, the bylaws or a

561 judgment when voting on the transaction.]

565 provision of law, independent action to satisfy those authorization
566 requirements must be taken by the board of directors or a committee,
567 in_which action directors who are not gualified directors ma

568. participate. -

569 Sec. 12. Section 33-784 of the general statutes is repealed‘and the
570  following is substituted in lieu thereof (Effective October 1, 2006):

571 (a) Shareholders’ action respecting a director's conflicting interest

572  transaction is effective for purposes of subdivision (2) of subsection (b)
- 573 of section 33-782, ‘as amended by this act, if a majority of the votes
574 [entitled to be] cast by the holders of all qualified shares [were cast] are
575 in favor of the transaction after (1) notice to shareholders describing
576 the [director's conflicting interest] action to be taken respecting the
577  transaction, (2) provision to the corporation of the information referred
578  to in subsection [(d)] (b) of this section, and (3) [required disclosure]
579 communication to the shareholders [who voted] entitled to vote on the
580 transaction of the information that is the subject of required disclosure,
581  to the extent the information [was] is not known by them.

582 [(b) For purposes of this section, “qualified shares" means any shares
583 entitled to vote with respect to the director's conflicting interest
584  transaction except shares that, to the knowledge, before the vote, of the
585 secretary or other officer or agent of the corporation authorized to
586 tabulate votes, are beneficially owned, or the voting of which is
587 controlled, by a director who has a conflicting interest respecting the -
588  transaction or by a related person of the director, or both,

589 (c) A majority of the votes entitled to be cast by the holders of all
590 qualified shares constitutes a quorum for purposes of action that
591  complies with this section. Subject to the provisions of subsections (d)
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and (e) of this section, shareholders' action that otherwise complies
with this section is not affected by the presence of holders, or the
voting, of shares that are not qualified shares.]

[(d)] (b) [For purposes of compliance with subsection (a) of this
section, a] A director who has a conflicting interest respecting the
transaction shall, before the shareholders' vote, inform the secretary or
other officer or agent of the corporation authorized to tabulate votes, in
writing, of the number [, and the identity of persons holding or
controlling the vote, of all] of shares that the director knows are
[beneficially owned, or the voting of which is controlled, by the
director or by a related person of the director, or both] not qualified
shares under subsection (c) of this section, and the identity of the
holders of those shares.

(c)_For purposes of this section: .(1) "Holder" means, and "held by"
refers to_shares held by, both a record ‘sharéholder, as_defined in

subdivision (7) of section 33-855, and a beneficial shareholder, as
defined in subdivision (2) of section 33-855; and (2) "qualified shares"
means all shares entitled to be voted with respect to the transaction
except for shares that the secretary or other officer or agent of the

corporation authorized to_tabulate votes either knows, or under
subsection (b) of this section is notified, are held by (A) a director who
has_a conflicting interest respecting the transaction, or (B) a related

person of the director, excluding a person described in subparagraph
(F) of subdivision (5) of section 33-781, as amended by this act.

(d) A majority of the votes entitled to be cast by the holders of all
qualified shares constitutes a quorum for purposes of compliance with
this section. Subject to. the provisions of subsection (e) of this section,
shareholders' action that otherwise complies with this section is not

affected by the presence of holders, or by the voting, of shares that are
not qualified shares.

(e) If a shareholders' vote does not comply with subsection (a) of
this section solely because of a director's failure fof a director] to
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624 comply with subsection [(d)] (b) of this section, and if the director
625 establishes that [his] the failure [did not determine and] was not
626 intended [by him] to influence and did not in fact determine the
627 outcome of the vote, the court may [, with or without further
628  proceedings respecting subdivision (3) of subsection (b) of section 33-
629  782,] take such action respecting the transaction and the director, and
630 may give such effect, if any, to the shareholders' vote, as [it] the court
631 considers appropriate in the circumstances.

632 (f) Where shareholders' action under this section _does not satisfy a
633  quorum or voting requirement applicable to the authorization of the
634  transaction by reason of the ceftificate of incorporation, the bylaws or a
635 provision of law, independent action to satisfy those authorization
636 rquir’ementé must be taken by the shareholders, in which action
637  shares that are not qualified shares may participate.

638 Sec. 13. Subsection (d) of section 33-897 of the general statutes is -
639 repealed and the following is substituted in lieu thereof (Effective
640  October 1, 2006): '

641 (d) Within ten days of the commencement of a proceeding under
642  subdivision (1)-of subsection (a) [or subdivision (2) of subsection (b)] of
643  section 33-896 to dissolve a corporation that [has no shares listed on a
644 national securities exchange or regularly traded’ in a market
645 maintained by one or more members of a national securities exchange]
646 is not a public corporation, the corporation must send to all
647  shareholders, other than the petitioner, a notice stating that the
648  shareholders are entitled to avoid the dissolution of the corporation by
649  electing to purchase the petitioner's shares under section 33-900, as
650 amended by this act, and accompanied by a copy of said section.

651 Sec. 14. Subsection (a) of section 33-900 of the general statutes is
652 repealed and the following is substituted in lieu thereof (Effective
653  October 1, 2006):

654 (a) In a proceeding [by a shareholder] under subdivision (1) of
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. 655  subsection (a) [or subdivision (2) of subsection (b)].of section 33-896 to
656  dissolve a corporation that [has no shares listed on a national securities
657 ~ exchange or regularly traded in a market maintained by one or more
658 members of a national or affiliated securities association] is not a
659  public corporation, the corporation may elect or, if it fails to elect, one
660 or more shareholders may elect to purchase all shares owned by the
661 - petitioning shareholder at the fair value of the shares, An election
662 pursuant to this section shall be irrevocable unless the court
663 .determines that it is equitable to set aside or modify the election. -

664 Sec. 15. (NEW) (Effective October 1, 2006) (a) A director's taking
665 advantage, directly or indirectly, of a business opportunity may not be
666 the subject of equitable relief, or give rise to an award of damages or
667 other sanctions against the director, in a proceeding by or in the right
668 of the corporation on the ground that such opportunity should have
669 first been offered to the corporation, if before becoming legally
670 obligated respecting the opportunity the director brings it to the
671 attention of the corporation and: (1) Action by qualified directors'
672  disclaiming the corporation's interest in the opportunity is taken in
673 compliance with the procedurés set forth in section 33-783 of the
674  general statutes, as amended by this act, as if the decision being made
675 concerned a director's conflicting interest transaction; or (2)
676  shareholders' action disclaiming the corporation's interest in the

677 opportunity is taken in compliance with the procedures set forth in
678  section 33-784 of the general statutes, as amended by this act, as if the
679  decision being made concerned a director's conflicting interest
680 - transaction; except that, rather than making required disclosure, as
681 defined in section 33-781 of the general statutes, as amended by this
682 act, in each case the director shall have made prior disclosure:to those
683  acting on behalf of the corporation of all material facts concerning the
684 - business opportunity that are then known to the director.

685 (b) In any proceeding seeking equitable relief or other remedies
686 based upon an alleged improper taking advantage of a business
687  opportunity by a director, the fact that the director did not employ the
-LCO No. 2582 230f 47
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688 procedure:described -in subsection (a) of this section before taking
689 advantage of the opportunity shall not create an inference that the
690 opportunity should have been first presented to the corporation or
691 alter the burden of proof otherwise applicable to establish that the
692  director breached a duty to the corporation in the circumstances.
693 Sec, 16. Section 33-1002 of the general statutes is repealed and the
694 following is substituted in lieu thereof (Effective October 1, 2006):
695 As used in sections 33-1000 to 33-1290, inclusive, and sections- 17
696  and 26 of this act:
697 (1) "Address" means location as described by the full street number,
698  if any, street, city or town, state or country and not a mailing address
699  such as a post office box. ’
700 (2) "Board" or "board of directors” means the group of persons
701  vested with management of the affairs of the corporation irrespective
702.  of the name by which such group is designated.
%03 (3) "Business corporation” means a corporation with capital stock or
704  shares, incorporated under the laws of this state, whether general law
705  or special act and whether before or after January 1, 1997.
706 (4) "Bylaws" means the code or codes of rules adopted for the
707  regulation or management of the affairs of the corporation irrespective
708  of the name or names by which such rules are designated.
709 (5) "Certificate of incorporation" means the original certificate of
710 incorporation or restated certificate of incorporation, all amendments
711  thereto, and all certificates of merger or consolidation. In the case of a
712 specially chartered corporation, the "certificate of incorporation” means
713 the special charter of the corporation, including any portions of the
714 charters of its predecessor companies which have continuing effect,
715 and any amendments to the charter made by special act or pursuant to
716  general law. In the case of a corporation formed before January 1, 1961,
717 or of a specially chartered corporation, the "certificate of incorporation"
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includes those portions of any other corporate instruments or
resolutions of current application in which are set out provisions of a .
sort which either (A) are required by sections 33-1000 to 33-1290,
inclusive, to be embodied in the certificate of incorporation, or (B) are
expressly permitted by said sections to be operative only if included in
the certificate of incorporation. It also includes what were, prior to
January 1, 1961, designated at law as agreements of association, articles
of incorporation, charters'and other such terms.

(6) "Class" means all members that under the certificate of
incorporation or sections 33-1000 to 33-1290, inclusive, are entitled to
vote and be counted together collectively on a matter at a meeting of
members. All members entitled by the certificate of incorporation or
said sections to vote generally on the matter are for that purpose a
single class. '

(7) "Conspicuous” means so written that a reasonable person against
whom the writing is to operate should have noticed it. For example,
printing in italics or boldface or contrasting color, or typing in capitals
or underlined, is conspicuous.

(8) "Corporation" or "domestic corporation" means a corporation
without capital stock or shares, which is not a foreign corporation,
incorporated ‘under the laws of this state, whether general law or
special act and whether before or after January 1, 1997, but shall not
include towns, cities, boroughs or any municipal corporation or
department thereof.

(9) "Deliver* or "delivery” means any method of delivery used in
conventional commercial practice including delivery by hand, mail,
commercial delivery and electronic transmission.

(10) "Distribution" means a direct or indirect transfer of money or
other property, or incurrence of indebtedness by a corporation to or for
the benefit of its members in respect of any of its membership interests,

_or to or for the benefit of its officers or directors, provided the payment
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749  of reasonable compensation for services rendered, the reimbursement

750 of reasonable expenses, the granting of benefits to members in

751 conformity with the corporation's nonprofit purposes and the making

752 of distributions upon dissolution or final liquidation as provided by

753 sections 33-1000 to 33-1290, inclusive, shall not be deemed a
754  distribution.

755 (11) "Document” includes anything delivered to the office of the

756" Secretary of the State for filing under sections 33-1000 to 33-1290,

757 . inclusive.

758 (12) "Effective date of notice” is defined in section 33-1003.

759 (13) "Electronic transmission" or "electronically transmitted”" means
760 any process of communication not directly involving the physical

761 transfer of paper that is suitable for the retention, retrieval and

762 reproduction of information by the recipient.

763 (14) "Entity" includes a corporation and foreign corporation;

764 business corporation and foreign business corporation; profit and

765 nonprofit unincorporated association; . business trust, estate,

766  partnership, limited liability company, trust and two or more persons

767 having a joint or common economic intetest; and state, United States,

768  or foreign government.

769 (15) "Foreign corporation" means any nonprofit corporation with or -

770 without capital stock which is not organized under the laws of this

771  state.

772 (16) "Governumental subdivision" includes authority, county, district

773 and municipality. '

774 (17) "Includes” denotes a partial definition.

775 (18) "Individual” includes the estate of an incompetent or deceased

776  individual. ' :
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777 (19) "Means" denotes an exhaustive definition.

778 (20) "Member" means a person having membership rights in a
779  corporation in accordance with the provisions of its certificate of

780  incorporation or bylaws.

781 (21) A corporation is "nonprofit" if no distribution may be made to
782  its members, directors or officers.

783 (22) "Notice" is defined in section 33-1003.
784 ~(23) "Person" includes individual and entity.

785 (24) "Principal office” of a domestic corporation means the address
786  of the principal office of such corporation in this state, if any, as the
787  same appears in the last annual report, if any, filed by such corporation
788  with the Secretary of the State. If no principal office so appears, the
789  corporation's "principal office” means the address in this state of the
790  corporation's registered agent for service as last shown on the records
791  of the Secretary of the State. In the case of a domestic corporation
792  which has not filed such an annual report or appointment of registered
793  agent for service, the "principal office’ means the address of the
794 principal place of affairs of such corporation in this state, if any, and if
795 such corporation has no place of affairs in this state, its "principal
796  office" shall be the office of the Secretary of the State.

797 (25) "Proceeding” includes civil suit and criminal, administrative
798 and investigatory action.

799 (26) "Qualified director" is defined in section 17 of this act.

800 [(26)] (27) "Record date" means the date established under sections
801  33-1055 to 33-1077, inclusive, on which a corporation determines the
802 identity of its members and their interests for purposes of sections 33-
803 1000 to 33-1290, inclusive. The determinations shall be made as of the
804 close of business on the record date unless another time for doing so is
805 specified when the record date is fixed.
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806 [(27)] (28) "Secretary" means the corporate officer to whom under
807 the bylaws or by the board of directors is delegated responsibility
808 under subsection (c) of section 33-1109 for custody of the minutes of
809 the meetings of the board of directors and of the members and for
810  authenticating records of the corporation. :

811 [(28)] (29) "Secretary of the State" means the Secretary of the State of
812  Connecticut.

813 [(29)] (30) "Sign" or "signature" includes any manual, facsimile,
814 conformed or electronic signature.

815 [(30)] {31) "State", when referring to a part of the United States,
816 includes a state and commonwealth, and their agencies and
817 governmental subdivisions, and a territory and insular possession, and
818  their agencies and governmental subdivisions, of the United States.

819 [(31)] (32) "United States" includes any district, authority, bureau,
820 commission, department and other agency of the United States.

821 Sec. 17. (NEW) (Effective October 1, 2006) (a) For purposes of sections
822  33-1000 to 33-1290, inclusive, of the general statutes and section 26 of
823  this act, a qualified director is a director who, at the time action is to be
824  taken under:

825 (1) Section 33-1119 or 33-1121 of the general statutes, as amended by
826  this act, (A) is not a party to the proceeding, (B) is not a director who
827 sought approval for a director's conflicting interest transaction under
828  section 33-1129 of the general statutes, as amended by this.act, or a
829  disclaimer of the corporation's interest in a business opportunity under
830  section 26 of this act, which approval or disclaimer is challenged in the
831 proceeding, and (C) does not have a material relationship with a
832 director described in either subparagraph (A) or (B) of this
833 subdivision;

834 (2) Section 33-1129 of the general statutes, as amended by this act, is
835 not a director (A) as to whom the transaction is a director's conflicting
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interest transaction, or (B) who has a material relationship with
another director as to whom the transaction is a director's conflicting
interest transaction; or

(3) Section 26 of this act, would be a qualified director under

subdivision (2) of this subsection if the business opportunity were a

director's conflicting interest transaction.
(b) For purposes of this section:

(1) "Material relationship” means a familial, financial, professional,
employment or other relationship that would reasonably be expected
to impair the objectivity of the director's judgment when participating
in the action to be taken; and

(2) "Material interest" means an actual or potential benefit or
detriment, other than one which would devolve on the corporation or
the members or directors generally, that would reasonably be expected
to impair the objectivity of the director's judgment when participating
in the action to be taken.

(c) The presence of one or more of the following circumstances shall
not by itself prevent a director from being a qualified director:

(1) Nomination or election of the director to the current board by
any director who is not a qualified director with respect to the matter,
or by any person that has a material relationship with that director,
acting alone or participating with others; or

(2) Service as a director of another corporation of which a director
who is not a qualified director with respect to the matter, or any
individual who has a material relationship with that director, is also a
director. '

Sec. 18. Section 33-1110 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):
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864 Each officer has the authority and shall perform the [duties]
865 functions set forth in the bylaws, or to the extent consistent with the
866 bylaws, the [duties] functions prescribed by the board of directors or
867 by direction of an officer authorized by the board of directors to
868  prescribe the [duties] functions of other officers.
869 Sec. 19. Section 33-1116 of the general statutes is repealed and the
870 following is substituted in lieu thereof (Effective October 1, 2006):
871 As used in sections 33-1116 to 33-1125, inclusive:
872 (1) "Corporation" includes any domestic or foreign predecessor
873  entity of a corporation in a merger.
874 (2) "Director" or "officer" means an individual who is or was a
875 director or officer, respectively, of a corporation or who, while a
876 director or officer of the corporation, is or was serving at the
877 corporation's request as a director, officer, partner, trustee, employee
878  or agent of another domestic or foreign corporation, partnership, joint
879  venture, trust, employee benefit plan or other entity. A director or
880 officer is considered to be serving an employee benefit plan at the
881 corporation's request if [his] the_individual's duties to the corporation
882 also impose duties on, or otherwise involve services by, [him] the
883  individual to the plan or to participants in or beneficiaries of the plan.
884 'Director" or "officer" includes, unless the context requires otherwise,
885 the estate or personal representative of a director or officer.
886 [(3) "Disinterested director" means a director who at the time of a
887 vote referred to in subsection (c) of section 33-1119 or a vote or
888 selection referred to in subsection {b) or (c) of section 33-1121, is not
889 (A) a party to the proceeding or (B) an individual having a familial,
890 financial, professional or employment relationship with the director
891 whose indemnification or advance for expenses is the subject of the
892  decision being made, which relationship would, in the circumstances,
893 reasonably be expected to exert an influence on the director's ]udgment
894  when voting on the decision being made.]
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" [(4)] (3) "Expenses" include counsel fees.

" [(5)] (4) "Liability" means the obligation to pay a judgment,
settlement, penalty, fine, including an excise tax assessed with respect
to an employee benefit plan, or reasonable expenses incurred with
respect to a proceeding.

[(6)] (B) "Official capacity" means: (A) When used with respect to a
director, the office of director in a corporation; and (B) when used with
respect to an [individual other than a director] officer, as contemplated
in section 33-1122, the office in a corporation held by the officer. [or the
employment or agency relationship undertaken by the employee or
agent on behalf of the corporation.] "Official capacity" does not include
service for any other domestic or foreign corporation or any

. partnership, joint venture, trust, employee benefit plan or other entity.

[(7)] (6) "Party" means an individual who was, is or is threatened to
be made a defendant or respondent in a proceeding.

[(8)] (7} "Proceeding” means any threatened, pending or completed
action, suit or proceeding, whether civil, criminal, administrative,
arbitrative or investigative and whether formal or informal.

Sec. 20. Section 33-1119 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

(a) A corporation may, before final disposition of a proceeding,
advance funds to pay for or reimburse the reasonable expenses
incurred [by a director] in connection with the proceeding by an
individual who is a party to [a] the proceeding because [}{e is a director
if he] that individual is a member of the board of directors if the
director delivers to the corporation:

(1) A written affirmation of [his] the director's good faith belief that
[he has met] the relevant standard of conduct described in.section 33-
1117 [,] has been met by the director or that the proceeding involves
conduct for which liability has been limited under a provision of the
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925  certificate of incorporation as authorized by subdivision (4) of
926  subsection (b) of section 33-1026, as amended by this act; and -
927 (2) [his] A written undertaking to repay any funds advanced if [he]
928  the director is not entitled to mandatory indemnification under section
929  33-1118 and it is ultimately determined under section 33-1120 or 33-
930 1121, as amended by this act, that fhe] the director has not met the
931 relevant standard of conduct described in section 33-1117.
932 . (b) The undertaking required by subdivision (2) of subsection (a) of
933  this section must be an unlimited general obligation of the director but
934 need not be secured and may be accepted without reference to the
935 financial ability of the director to make repayment.
936 (c) Authorizations under this section shall be made:
937 (1) By the ‘board of directors: (A) If there are two or more
[disinterested] qualified directors, by a majority vote of all the-
939 [disinterested] qualified directors, a majority of whom shall for such
940 purpose constitute a quorum, or by a majority of the members of a
941 committee of two or more [disinterested] qualified directors appointed
942 by such a vote; or (B) if there are fewer than two [disinterested]
943  qualified directors, by the vote necessary for action by the board in
944 accordance with subsection (c) of section 33-1100, in which
945  authorization directors who [do not qualify as disinterested] are not-
946  qualified directors may participate; or
947 (2) [by] By the members, but a member who is also a director who at
948  the time [does not qualify as a disinterested] is not a qualified director
949  may not vote on the authorization.
950 Sec. 21. Section 33-1121 of the general statutes is repealed and the
951  following is substituted in lieu thereof (Effective October 1, 2006):
952 (a) A corporation may not indemnify a director under section 33-
953 1117 unless authorized for a specific proceeding after a determination
954 has been made that indemnification [of the director] is permissible
LCO No. 2582 320f 47
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955  because [he] the director has met the relevant standard of conduct set

956  forth in said section.

957 (b) The determination shall be made:

958 (1) If there are two or more [disinterested] qualified directors, by the

959  board of directors by a majority vote of all the [disinterested] qualified

960 directors, a majority of whom shall for such purpose constitute a

961 quorum, or by a majority of the members of a committee of two or

962  more [disinterested] qualified directors appointed by such a vote;

963 (2) By special legal counsel (A) selected in the manner prescribed in

964 subdivision (1) of this subsection, or (B) if there are fewer than two

965 [disinterested] qualified directors, selected by the board of directors, in

966  which selection directors who [do not qualify as disinterested] are not

967  qualified directors may participate; or

968 (3) By the members entitled to vote to elect directors, but any such

969 member who is also a director who at the time [does not qualify as a

970  disinterested] is not a qualified director may not vote on the

971  determination.

972 {c) Authorization of indemnification shall be made in the same

973 manner as the determination that indemnification is permissible,

974 except that if there are fewer than two [disinterested] qualified

975  directors, or if the determination is made by special legal counsel,

976  authorization of indemnification shall be made by those entitled to

977  select special legal counsel under subparagraph (B) of subdivision (2)

978  of subsection (b) of this section, [to select special legal counsel.]

979 Sec. 22. Section 33-1127 of the general statutes is repealed and the

980 following is substituted in lieu thereof (Effective October 1, 2006):

981 As used in sections 33-1127 to 33-1130, inclusive, as amended by this

982 act: -

983 [(1) "Conflicting interest" with respect to a corporation means the
LCO No. 2582 330f 47
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984 interest -a director of the corporation has respecting a transaction
985 effected or proposed to be effected by the corporation, or by a
986 subsidiary of the corporation or any other entity in which the

987  corporation has a controlling interest, if:

988 (A) Whether or not the transaction is brought before the board of
989  directors of the corporation for action, the director knows at the time of
990 commitment that he or a related person is a party to the transaction or
991 has a beneficial financial interest in or so closely linked to the
992  transaction and of such financial significance to the director or a
993  related person that the interest would reasonably be expected to exert
994  an influence on the director's judgment if he were called upon to vote
995  on thetransaction; or '

996 (B) The transaction is brought, or is of such character and

997  significance to the corporation that it would in the normal course be

998  brought, before the board of directors of the corporation for action, and

999  the director knows at the time of commitment that any of the following
1000 persons is either a party to the transaction or has a beneficial financial
1001 interest in or so closely linked to the transaction and of such financial
1002 significance to the person that the interest would reasonably be
1003  expected to exert an influence on the director's judgment if he were
1004 called upon to vote on the transaction: (i) An entity, other than the
1005 corporation, of which the director is a director, general partner, agent
1006 or employee; (ii) a person that controls one or more of the entities
1007  specified in subparagraph (B)(i) of this subdivision or an entity that is
1008  controlled by, or is under common control with, one or more of the
1009 entities specified in subparagraph (B)(i) of this subdivision; or (iii) an
1010  individual who is a general partner, principal or employer of the
1011  director.

1012 (2) "Director's conflicting interest transaction" with respect to a
1013  corporation means a transaction effected or proposed to be effected by
1014  the corporation, or by a subsidiary of the corporation or any other
1015 entity in which the corporation has a controlling interest, respecting
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which a director of the corporation has a conflicting interest.

(3) "Related person" of a director means (A) the spouse of the
director, or a parent or sibling thereof, or a child, grandchild, sibling or
parent of the director, or the spouse of any thereof, or an individual
having the same home as the director, or a trust or estate of which an
individual specified in this subparagraph is a substantial beneficiary,
or (B) a trust, estate, incompetent, conservatee or minor of which the
director is a fiduciary. '

(4) "Required disclosure" means disclosure by the director who has
a conflicting interest of (A) the existence and nature of his conflicting
interest, and (B) all facts known to him respecting the subject matter of
the transaction that an ordinarily prudent person would reasonably

"believe to be material to a judgment about whether or not to proceed

with the transaction.

(5) "Time of commitment" respecting a transaction means the time
when the transaction is consummated or, if made pursuant to contract,
the time when the corporation, or its subsidiary or the entity in which
it has a controlling interest, becomes contractually obligated so that its
unilateral withdrawal from the transaction would entail significant
loss, liability or other damage.]

(1) "Director's conflicting interest transaction" means a transaction
effected or proposed to be effected by the corporation, or by an entity
controlled by the corporation, (A) to which, at the relevant time, the
director is a party, (B) respecting which, at the relévant time, the
director had knowledge and a material financial interest known to the
director, or (C) respecting which, at the relevant time, the director
knew that a related person was a party or had a material financial
interest.

(2) "Control", including the term “controlled by", means (A) having
the power, directly or indirectly, to elect or remove a majority of the
members of the board of directors or other governing body of an
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1047  entity, whether through membership or the ownership of voting
1048 shares or interests, by contract, or otherwise, or (B) being subject to a
1049 majority of the risk of loss from the entity's activities or_entitled to

1050  receive a majority of the entity's residual returns.
1051 (3) "Relevant time" means (A) the time at which directors' action

1052 respecting the transaction is taken in compliance with section 33-1129
1053 as amended by this act, or (B) if the transaction is not brought before
1054  the board of directors of the corporation, or its committee, for action
1055 under section 33-1129, as amended by this act, at the time the
1056  corporation, or an entity controlled by the corporation, becomes legally

1057 obligated to consummate the transaction,

1058 {4) "Material financial interest" means a financial interest in a
1059 transaction that would reasonably be expected to impair the objectivity
1060  of the director when participating in action on the authorization of the
1061 transaction.

1062 (5) "Related person" means: (A) The director's spouse; (B) a child,
1063  stepchild, grandchild, parent, step parent, grandparent, sibling, aunt,
1064 uncle, niece or nephew, or spouse of any thereof, of the director or of
1065  the director's spouse; (C) an individual living in the same home as the
1066  director; (D) an entity, other than the corporation or an entity
1067 controlled by the corporation, controlled by the director or any person
1068  specified in subparagraphs (A) to (C), inclusive, of this subdivision; (E)
1069 a domestic or foreign (i) business or. nonprofit corporation, other than
1070  the corporation oran entity controlled by the corporation, of which the
1071  director is a director, (ii) unincorporated entity of which the director is
1072 a_general partner or a_member of the governing body, or (iii)
1073  individual, trust or estate for whom or of which the director is a
1074  trustee, guardian, personal representative or like fiduciary; or (F) a

1075 person that is, or an entity that is controlled by, an emplover of the
1076  director. .

1077 (6) "Fair to the corporation" means, for purposes of subdivision (3)
1078  of subsection (b) of section 33-1128, as amended by this act, that the
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1079  transaction as a whole was beneficial to the corporation, taking into
1080 appropriate account whether it was (A) fair in terms of the director's
1081  dealings with the corporation, and (B) comparable to what might have
1082  been obtainable in an arm's length transaction, given the consideration
1083 paid or received by the corporation.
1084 (7) "Required disclosure" means disclosure of (A) the existence and
1085 nature of the director's conflicting interest, and (B) all facts known to
1086  the director respecting the subject matter of the transaction that a
1087  director free of such conflicting interest would reasonably believe to be
1088  material in deciding whether to proceed with the transaction.
1089 Sec. 23. Section 33-1128 of the general statutes is repealed and the
1090  following is substituted in lieu thereof (Effective October 1, 2006):
1091 (@) A transaction effected or proposed to be effected by [a
1092  corporation, or by a subsidiary of the corporation or any other entity in
1093 which the corporation has a controlling interest, that is not a director's
1094  conflicting interest transaction may not be enjoined, set aside or give
1095 rise to an award of damages or other sanctions, in a proceeding by a
1096  member or director or by or in the right of the corporation, because a
1097  director of the corporation, or any person with whom or which he has
1098 a personal, economic or other association, has an interest in the
1099 transaction] the corporation, or by an entity controlled by the
1100  corporation, may not be the subject of equitable-relief, or give rise to an
1101 award of damages or other sanctions against a director of the
1102  corporation, in a proceeding by a member or director or by or in the
1103  right of the corporation, on the ground that the director has an interest
1104 respecting the transaction, if it is not a director's conflicting interest
1105 transaction.
1106 (b) A director's conflicting interest transaction may not be [enjoined,
1107  set aside] the subject of equitable relief, or give rise to an award of
1108 damages or other sanctions against a director of the corporation, in a
1109  proceeding by a member or director or by or in the right of the
1110  corporation, [because the director, or any person with whom or which
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1111  he has a personal, economic or other association,] on the ground that
1112 the director has an interest [in] respecting the transaction, if: (1) A
1113 Directors' action respecting the transaction was [at any time] taken in
1114  compliance with section 33-1129, as amended by this act, at any time;
1115  (2) members' action respecting the transaction was [at any time] taken
1116  in compliance with section 33-1130, as amended by this act, at any
1117  time; or (3) the transaction, judged according to the circumstances at
1118 the relevant time, [of commitment,] is established to have been fair to
1119  the corporation.

1120 Sec. 24. Section 33-1129 of the general statutes is repealed and the
1121 following is substituted in lieu thereof (Effective October 1, 2006):

1122 (a) Directors' action respecting a director's conflicting interest
1123 transaction is effective for purposes of subdivision (1) of subsection (b)
1124  of section 33-1128, as amended by this act, if the transaction [received]
1125 has been authorized by the affirmative vote of a majbrity, but no fewer
1126  than two, of [those qualified directors on the board of directors or on a
1127  duly empowered committee of the board] the qualified directors who
1128  voted on the transaction, after [either required disclosure to them, to
1129  the extent the information was not known by them, or compliance with
1130  subsection (b) of this section; provided that action by a committee is so
1131  effective only if (1) all committee members are qualified directors, and
1132 - (2) committee members are either all the qualified directors on the
1133 board or are] required disclosure by the conflicted director of
1134 information not already known by such qualified directors, or after
1135 medified disclosure in compliance with subsection (b) of this section,
1136  provided that where the action has been taken by a_committee, all
1137 members of the committee were qualified directors, and either (1) the
1138 committee was composed of all the qualified directors on the board of
1139  directors, or (2) the members of the committee were appointed by the
1140  affirmative vote of a majority of the qualified directors on the board.
1141 [(®) If a director has a conflicting interest respecting a transaction,
1142  but neither he nor a related person of the director specified in
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1143

1144
1145
1146
1147
1148
1149
1150
1151
1152
1153

1154
1155
1156
1157
1158
1159
1160
1161

subparagraph (A) of subdivision (3) of section 33-1127 is a party to the
transaction, and if the director has a duty under law or professional
canon, or a duty of confidentiality to another person, respecting
information relating to the transaction such that the director may not
make the disclosure described in subparagraph (B) of subdivision (4)
of section 33-1127, then disclosure is sufficient for purposes of
subsection (a) of this section if the director (1) discloses to the directors

wvoting on the transaction the existence and nature of his conflicting

interest and informs them of the character and limitations imposed by
that duty before their vote on the transaction, and (2) plays no part,
directly or indirectly, in their deliberations or vote.]

{b) Notwithstanding subsection (a) of this section, when a
transaction is a director's conflicting interest transaction only because a

related person described in subparagraph (E) or (F) of subdivision (5)

of section 33-1127, as amended by this act, is a pa:'v_to or has a
material financial interest in the transaction, the conflict. 1 director is
not obligated to make required disclosure to the extent that the
director reasonably believes that doing so would violate a duty

imposed under law, a legally enforceable obligation of confidentiality

1162 or a professional ethics rule, provided that the conflicted_ director
1163  discloses to_the qualified directors voting on the transaction: (1) -All
1164 information required to be disclosed that is not so violative, (2) the
1165 existence and nature of the director's conflicting interest, and (3) the
1166  nature of the conflicted director's duty not to disclose the confidential
1167 information.
1168 (c) A majority, but no fewer than two, of all the qualified directors
1169  on the board of directors, or on the committee, constitutes a quorum
1170  for purposes of action that complies with this section. Directors' action
1171  that otherwise complies with this section is not affected by the
1172 presence or vote of a director who is not a qualified director.
1173 [(d) For purpdses of this section, "qualified director" means, with
1174  respect to a director's conflicting interest transaction, any director who
LCO No. 2582 : - 390f47
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1175  does not have either (1) a conflicting interest respecting the transaction,
1176  or (2) a familial, financial, professional or employment relationship
1177  with a second director who does have a conflicting interest respecting
1178  the transaction, which relationship would, in the circumstances,
1179  reasonably be expected to exert an influence on the first director's
1180 judgment when voting on the transaction.]

1181 (d) Where directors' action under this section does not satisfy a
1182 uorum or voting requirement applicable to the authorization of the

1183  transaction by reason of the certificate of incorporation, the bylaws or a

1184 provision of law, independent acfion to satisfy those authorization
1185 requirements must be taken by the board of directors or a committee,
1186 in_which action directors who are not qualified directors may
1187  participate.

1188 Sec. 25. Section 33-1130 of the general statutes is repealed and the
1189 following is substituted in lieu thereof (Effective October 1, 2006):

1190 (8) Members' action respecting a director's conflicting interest
1191  transaction is effective for purposes of subdivision (2) of subsection (b)
1192 of section 33-1128, as amended by this act, if a majority of the votes
1193  cast by the members entitled to vote [were cast] are in favor of the
1194  transaction after (1) notice to members entitled to vote describing the
. 1195  [director's conflicting interest] action to be taken respecting the
1196  transaction, (2) provision to the corporation of the information referred
1197  to in subsection [(d)] (b) of this section, and (3) [required disclosure]
1198 communication to the members [who voted] entitled-to vote on the
1199  transaction of the information that is the subject of required disclosure,
1200  to the extent the information [was] is not known by them.

1201 {(b) _A director who has a conflicting interest respecting the

1202  transaction shall, before the members' vote, inform the secretary or
1203  other officer or agent of the corporation authorized to tabulate votes, in

1204  writing, of any members entitled to vote who, to the knowledge of
1205 such director, are (1) a director who has a conflicting interest

1206  respecting the transaction, or (2) a related person of any such director,
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1221
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1223
1224
1225
1226
1227
1228

1229
1230
1231
1232
1233
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1235

1236
1237
1238

excluding a person described in subparagraph (F) of subdivision (5) of
section 33-1127, as amended by this act.

[(b)] {c) For purposes of this section, the members entitled to vote
with respect to a director's conflicting interest transaction [means] are
any members entitled to vote, except members entitled to vote who [,
to the knowledge, before the vote, of] the secretary or other officer or
agent of the corporation authorized to tabulate votes [, are (1) directors
who have a conflicting interest respecting the transaction, or (2)
controlled by directors who have] either knows, or under subsection

of this section is notified, are either (1) a director who has a
conflicting interest respecting the transaction, or [by] {2) a related
person of [any such director, or both] the director, excluding a person
described in subparagraph (F) of subdivision (5) of section 33-1127, as
amended by this act.

[(c) The members entitled to vote present in person, or by proxy if
voting by proxy is permitted, or voting by ballot if voting by ballot is
permitted, constitute a quorum for purposes of action that complies
with this section, unless the certificate of incorporation or bylaws
require a greater number. Subject to the provisions of subsections (d)
and (e) of this section, members' action that otherwise complies with
this section is not affected by the presence of members, or the vote of
members, that are not members entitled to vote.

(d) For purposes of compliancé with subsection (a) of this section, a
director who has a conflicting interest respecting the transaction shall,
before the members' vote, inform the secretary or other officer or agent
of the corporation authorized to tabulate votes, of the number, and the
identity of persons holding or controlling the vote, of all members that
the director knows are controlled by the director or by a related person
of the director, or both.] '

(d) _A_majority_of the votes entitled to be cast by the members
entitled to vote with respect to the transaction constitutes a quorum for

purposes of compliance with this section. Subject to the provisions of
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1239  subsection (e) of this section, members' action that otherwise complies
1240 with this section is not affected by the presence, or by the voting, of
1241 members that are not entitled to vote with respect to the transaction.

1242 (e) If a members' vote does not comply with subsection (a) of this
1243 section solely because of a director's failure [of a director] to comply
1244  with subsection [(d)] (b) of this section, and if the director establishes
1245  that [his] the failure [did not determine and] was not intended [by
1246  him] to influence and did not in fact determine the outcome of the
1247  vote, the court may [, with or without further proceedings respecting
1248  subdivision (3) of subsection (b) of section 33-1128,] take such action
1249  respecting the transaction and the director, and may give such effect, if
1250  any, to the members' vote, as [it] the court considers appropriate in the

1251  circumstances.

1252 (f)_ Where members' action under this section does not satisfy a

1253  guorum or voting requirement applicable to the authorization of the

1254  transaction by reason of the certificate of incorporation, the bylaws or a
1255 provision of law, independent action to satisfy those authorization

1256 requiréments must be taken by the members, in which action members
1257  that are not entitled to vote on the transaction may participate.

- 1258 Sec. 26. (NEW) (Effective October 1, 2006) (a) A director's taking
1259  advantage, directly or indirectly, of a business opportunity may not be
1260  the subject of equitable relief, or give rise to an award of damages or
1261  other sanctions against the director, in a proceeding by or in the right
1262  of the corporation on the ground that such opportunity should have
1263  first been offered to the corporation, if before becoming legally
1264 obligated respecting the opportunity the director brings it to the
1265  attention of the corporation and: (1) Directors' action disclaiming the
1266  corporation's interest in the opportunity is taken in compliance with
1267  the procedures set forth in section 33-1129 of the general statutes, as
1268 amended by this act, as if the decision being made concerned a
1269  director's conflicting interest transaction; or (2) members' action
1270  disclaiming the corporation's interest in the opportunity is taken in
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1287
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1290
1291
1292
1293
1294
1295

1296

1297
1298
1299

compliance with the procedures set forth in section 33-1130 of the
general statutes, as amended by this act, as if the decision being made
concerned a -director's conflicting interest transaction; except that,
rather than making required disclosure, as defined in section 33-1127
of the general statutes, as amended by this act, in each case the director
shall have made prior disclosure to those acting on behalf of the
corporation of all material facts concerning the business opportunity
that are then known to the director.

() In any proceeding seeking equitable relief or other remedies
based upon an alleged improper taking advantage of a business
opportunity by a director, the fact that the director did not émploy the
procedure described in subsection (a) of this section before taking
advantage of the opportunity shall not create an inference that the
opportunity should have been first presented to the corporation or
alter the burden of proof otherwise applicable to establish that the
director breached a duty to the corporation in the circumstances.

Sec. 27. Subsection (b) of section 33-636 of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
October 1, 2006);

(b) The certificate of incorporation may set forth: (1) The names and
addresses of the individuals who are to serve as the initial directors; (2)
provisions not inconsistent with law regarding: (A) The purpose or
purposes for which the corporation is organized; (B) managing the
business and regulating the affairs of the corporation; (C) defining,
limiting and regulating the powers of the corporation, its board of
directors and shareholders; (D) a par value for authorized shares or
classes of shares; (E) the imposition of personal liability on
shareholders for the debts of the corporation to a specified extent and
upon specified conditions; (3) any provision that under sections 33-600

1300 to 33-998, inclusive, is required or permitted to be set forth in the
1301  bylaws; (4) a provision limiting the personal liability of a director to
1302 the corporation or its shareholders for monetary damages for breach of
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1303  duty as a director to an amount that is not less than the compensation
1304  received by the director for serving the corporation during the year of
1305 the violation if such breach did not (A) involve a knowing and
1306  culpable violation of law by the director, (B) enable the director or an
1307 _ associate, as defined in section 33-840, to receive an improper personal
1308 economic gain, (C) show a lack of good faith and a conscious disregard
1309 for the duty of the director to the corporation under circumstances in
1310  which the director was aware that his conduct or omission created an
1311  unjustifiable risk of serious injury to the Corporéﬁon, (D) constitute a
1312  sustained and unexcused pattern of inattention that amounted to an
1313  abdication of the director's duty to the corporation, or (E) create
1314  liability under section 33-757, provided no such provision shall limit or
1315  preclude the liability of a director for any act or omission occurring
1316  prior to the effective date of such provision; and- (5) a provision
1317 permitting or making obligatory indemnification of a director for
1318 liability, as defined in [subdivision (5) of] section 33-770, as amended
1319 by this act, to any person for any action taken, or any failure to take
1320  any action, as a director, except liability that (A) involved a knowing
1321  and culpable violation of law by the director, (B) enabled the director
1322  or an associate, as defined in section.33-840, to receive an improper
1323  personal gain, (C) showed a lack of good faith and a conscious
1324  disregard for the duty of the director to the corporation under
1325 circumstances in which the director was aware that his conduct or
1326 omission created an unjustifiable risk of serious injury to the
1327  corporation, (D) constituted a sustained and unexcused pattern of
1328  inattention that amounted to an abdication of the director's duty to the
1329  corporation or (E) created liability under section 33-757, provided no
1330 - such provision shall affect the indemnification of or advance of
1331 expenses to a director for any liability stemming from acts or
1332 omissions occurring prior to the effective date of such provision..

1333 Sec. 28. Subsection (b) of section 33-1026 of the general statutes is
1334 repealed and the following is substituted in lieu thereof (Effective
1335  October 1, 2006):
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(b) The certificate of incorporation may set forth: (1) The names and
addresses of the individuals who are to serve as the initial directors; (2)
provisions not inconsistent with law regarding: (A) Managing and
regulating the affairs of the corporation; or (B) defining, limiting and
regulating the powers of the corporation, its board of directors and
members or any class of members; (3) any provision that under
sections 33-1000 to 33-1290, inclusive, is required or permitted to be set
forth in the bylaws; (4) a provision limiting the personal liability of a
director to the corporation or its members for monetary damages for
breach of duty as a director to an amount that is not less than the
compensation received by the director for serving the corporation
during the year of the violation if such breach did not (A) involve a
knowing and culpable violation of law by the director, (B) enable the
director or an associate, as defined in section 33-840, to receive an
improper personal economic gain, (C) show a lack of good faith and a
conscious disregard for the duty of the director to the corporation
under circumstances in which the director was aware that his conduct
or omission created an unjustifiable risk of serious injury to the
corporation, or (D) constitute a sustained and unexcused pattern of
inattention that amounted to an abdication of the director's duty to the
corporation, provided no such provision shall limit or preclude the
liability of a director for any act or omission occurring prior to the
effective date of such provision; and (5) a provision permitting or
making obligatory indemnification of a director for liability, as defined
in fsubdivision (5) of] section 33-1116, as amended by this act, to any
person for any action taken, or any failure to take any action, as a
director, except liability that (A) involved a knowing and culpable
violation of law by the director, (B) enabled the director or an
associate, as defined in section 33-840, to receive an improper personal
gain, (C) showed a lack of good faith and a conscious disregard for the
duty of the director to the corporation under circumstances in which
the director was aware that his conduct or omission created an
unjustifiable risk of serious injury to the corporation, or (D) constituted
a sustained and unexcused pattern of inattention that amounted to an
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1370  abdication of the director's duty to the corporation, provided no such
1371  provision shall affect the indemnification of or advance of expenses to
1372 a director for any liability stemming from acts or omissions occurring-
1373  prior to the effective date of such provision.

This act shall take effect as follows and shall amend the following

sections:

Section 1 October 1, 2006 33-602

Sec. 2 October 1, 2006 New section

Sec. 3 October 1, 2006 33-717(d)

Sec. 4 October 1, 2006 33-724 -

Sec.5 October 1, 2006 33-764

Sec. 6 October 1, 2006 33-770

Sec.7 October 1, 2006 33-773

Sec. 8 October 1, 2006 33-775

Sec. 9 October 1, 2006 33-781

Sec. 10 October 1, 2006 33-782

Sec. 11 October 1, 2006 33-783

Sec. 12 October 1, 2006 33-784

| Sec.13 October 1, 2006 33-897(d)

Sec. 14 October 1, 2006 33-900(a)

Sec. 15 October 1, 2006 New section

Sec. 16 October 1, 2006 33-1002

Sec. 17 October 1, 2006 New section

Sec. 18 October 1, 2006 33-1110

Sec. 19 October 1, 2006 33-1116

Sec. 20 October 1, 2006 33-1119

Sec. 21 October 1, 2006 33-1121

Sec. 22 October 1, 2006 33-1127

Sec. 23 October 1, 2006 33-1128

Sec. 24 October 1, 2006 33-1129

Sec. 25 October 1, 2006 33-1130

Sec. 26 October 1, 2006 New section

Sec. 27 October 1, 2006 33-636(b)

Sec. 28 October 1, 2006 33-1026(b)

Statement of Purpose: -

To amend the Connecticut Business Corporation Act to adopt recent

changes to the Model Business Corporation Act concerning the duties
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and responsibilities of corporate directors and officers and to make
similar amendments to the Connecticut Revised Nonstock Corporation

Act.

[Pr d deleti are losed In brackets. Proposed additions are Indicated by undedme,
except ‘that when the entire text of a bill or resolution or a section of a bill or resolution Is new, it Is
not undertined.]
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February Session, 2006

Substitute Senate Bill No. 547

Senate, April 12, 2006

The Committee on Judiciary reported through SEN.
MCDONALD of the 27th Dist., Chairperson of the Committee
on the part of the Senate, that the substitute bill ought to pass.

AN ACT CONCERNING THE CONNECTICUT BUSINESS
CORPORATION ACT AND THE CONNECTICUT REVISED NONSTOCK

CORPORATION ACT.

Be it enacted by the Senate and House of Representatives in General

Assembly convened:

Section 1. Section 33-602 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

As used in sections 33-600 to 33-998, inclusive, and sections 2 and 15

. of this act:

(1) "Address" means location as described by the full street number,

if any, street, city or town, state or country and not a mailing address

such as a post office box.

(2) "Authorized shares" means the shares of all classes a domestic or

foreign corporation is authorized to issue.

(3) "Certificate of incorporation" means the original certificate of

incorporation or

restated certificate of incorporation, and all

sSB547 / File No. 494
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amendments thereto, and all certificates of merger or consolidation. In
the case of a specially chartered corporation, “certificate of
incorporation”" means the special charter of the corporation, including
any portions of the charters of its predecessor companies which have
continuing effect, and any amendments to the charter made by special
act or pursuant to general law. In the case of a corporation formed
before January 1, 1961, or of a specially chartered corporation,
"certificate of incorporation” includes those portions of any other
corporate instruments or resolutions of current application in which
are set out provisions of the sort which either (A) are required by
sections 33-600 to 33-998, inclusive, to be embodied in the certificate of
incorporation, or (B) are expressly permitted by sections 33-600 to 33-
998, inclusive, to be operative only if included in the certificate of
incorporation. It also includes what were, prior to January 1, 1961,
designated at law as agreements of association, articles of
incorporation, charters and other such terms.

(4) "Conspicuous" means so written that a reasonable person against
whom the writing is to operate should have noticed it. For example,
printing in italics or boldface or contrasting color, or typing in capitals
or underlined, is conspicuous.

(5) "Corporation" or "domestic corporation” means a corporation
with capital stock, which is not a foreign corporation, incorporated
under the laws of this state, whether general law or special act and
whether before or after January 1, 1997.

(6) "Deliver" or "delivery" means any method of delivery used in
conventional commercial practice including delivery by hand, mail,
commercial delivery and electronic transmission.

(7) "Distribution” means a direct or indirect transfer of money or
other property, except its own shares, or incurrence of indebtedness by
a corporation to or for the benefit of its shareholders in respect of any
of its shares. A distribution may be in the form of a declaration or
payment of a dividend; a purchase, redemption or other acquisition of
shares; a distribution of indebtedness; or otherwise.

sSB547 / File No. 494 2




45
46
47

48

49
50
51
52

53
54

55
56
57
58
59

60
61

62
63

64
65

66

67
68

69

70

71

s )

sSB547 File No. 494

(8) "Document” includes anything delivered to the office of the
Secretary of the State for filing under sections 33-600 to 33-998,

inclusive.
(9) "Effective date of notice" is defined in section 33-603.

(10) "Electronic transmission" or "electronically transmitted” means
any process of communication not directly involving the physical
transfer of paper that is suitable for the retention, retrieval and
reproduction of information by the recipient.

(11) "Employee" includes an officer but not a director. A director
may accept duties that make him also an employee.

(12) “Entity" includes a corporation and foreign corporation;
nonprofit corporation; profit and nonprofit unincorporated
association; business trust, estate, partnership, limited liability
company, trust and two or more persons having a joint or common
economic interest; and state, United States or foreign government.

(13) "Facts objectively ascertainable” outside of a plan or filed
document is defined in subsection (1) of section 33-608.

(14) "Foreign corporation" means a corporation incorporated under
a law other than the law of this state.

(15) "Governmental subdivision" includes authority, county, district
and municipality.

(16) "Includes” denotes a partial definition.

(17) "Individual" includes the estate of an incompetent or deceased

individual.
(18) "Means” denotes an exhaustive definition.
(19) "Notice" is defined in section 33-603.

(20) "Person" includes individual and entity.
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(21) "Principal office" of a domestic corporation means the address
of the principal office of such corporation in this state, if any, as the
same appears in the last annual report, if any, filed by such corporation
with the Secretary of the State. If no principal office so appears, the
corporation's "principal office" means the address in this state of the
corporation's registered agent for service as last shown on the records
of the Secretary of the State. In the case of a domestic corporation
which has not filed such an annual report or appointment of registered
agent for service, the "principal office" means the address of the
principal place of business of such corporation in this state, if any, and
if such corporation has no place of business in this state, its "principal
office" shall be the office of the Secretary of the State.

(22) "Proceeding" includes civil suit and criminal, administrative
and investigatory action.

(23) "Public corporation”" means a corporation that has shares listed

on_a national securities _exchange or regularly traded in_a_market

maintained by one or more members of a national or affiliated

securities association.

(24) "Qualified director" is defined in section 2 of this act.

[(23)] (25) "Record date" means the date established under sections
33-665 to 33-687, inclusive, or sections 33-695 to 33-727, inclusive, on
which a corporation determines the identity of its shareholders and
their shareholdings for purposes of sections 33-600 to 33-998, inclusive.
The determinations shall be made as of the close of business on the
record date unless another time for doing so is specified when the
record date is fixed.

[(24)] (26) "Secretary" means the corporate officer to whom under
the bylaws or by the board of directors is delegated responsibility
under subsection (c) of section 33-763 for custody of the minutes of the
meetings of the board of directors and of the shareholders and for
authenticating records of the corporation.
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103 [(25)] (27) "Secretary of the State" means the Secretary of the State of
104  Connecticut.

105 [(26)] (28) "Shares" means the units into which the proprietary
106  interests in a corporation are divided.

107 [(27)] (29) "Shareholder" means the person in whose name shares are
108  registered in the records of a corporation or the beneficial owner of
109  shares to the extent of the rights granted by a nominee certificate on

110  file with a corporation.

111 [(28)] (30) "Sign" or "signature" includes any manual, facsimile,
112 conformed or electronic signature.

113 [(29)] (31) "State", when referring to a part of the United States,
114  includes a state and commonwealth, and their agencies and
115  governmental subdivisions, and a territory and insular possession, and
116  their agencies and governmental subdivisions, of the United States.

117 [(30)] {32) "Subscriber" means a person who subscribes for shares in
118  a corporation, whether before or after incorporation.

119 [(31)] (33) "United States" includes any district, authority, bureau,
120 commission, department and other agency of the United States.

121 [(32)] (34) "Voting group" means all shares of one or more classes or
122 series that under the certificate of incorporation or sections 33-600 to
123 33-998, inclusive, are entitled to vote and be counted together
124 collectively on a matter at a meeting of shareholders. All shares
125  entitled by the certificate of incorporation or said sections to vote
126 generally on the matter are for that purpose a single voting group.

127 [(33)] (35) "Voting power" means the current power to vote in the
128  election of directors.

129 Sec. 2. (NEW) (Effective October 1, 2006) (a) For purposes of sections
130 33-600 to 33-998, inclusive, of the general statutes and section 15 of this
131  act, a qualified director is a director who, at the time action is to be
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taken under:

(1) Section 33-724 of the general statutes, as amended by this act,
does not have (A) a material interest in the outcome of the proceeding,
or (B) a material relationship with a person who has such an interest;

(2) Section 33-773 or 33-775 of the general statutes, as amended by
this act, (A) is not a party to the proceeding, (B) is not a director who
sought approval for a director's conflicting interest transaction under
section 33-783 of the general statutes, as amended by this act, or a
disclaimer of the corporation's interest in a business opportunity under
section 15 of this act, which approval or disclaimer is challenged in the
proceeding, and (C) does not have a material relationship with a
director described in either subparagraph (A) or (B} of this
subdivision;

(3) Section 33-783 of the general statutes, as amended by this act, is
not a director (A) as to whom the transaction is a director's conflicting
interest transaction, or (B) who has a material relationship with
another director as to whom the transaction is a director's conflicting
interest transaction; or

(4) Section 15 of this act, would be a qualified director under
subdivision (3) of this subsection if the business opportunity were a
director's conflicting interest transaction.

(b) For purposes of this section:

(1) "Material relationship” means a familial, financial, professional
or employment relationship that would reasonably be expected to
impair the objectivity of the director's judgment when participating in
the action to be taken; and

(2) "Material interest" means an actual or potential benefit or
detriment, other than one which would devolve on the corporation or
the shareholders generally, that would reasonably be expected to
impair the objectivity of the director's judgment when participating in
the action to be taken.

$SB547 / File No. 494 6
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163 {c) The presence of one or more of the following circumstances shall
164  not by itself prevent a director from being a qualified director:

. 165 (1) Nomination or election of the director to the current board by
166  any director who is not a qualified director with respect to the matter,
167  or by any person that has a material relationship with that director,
168  acting alone or participating with others;

169 (2) Service as a director of another corporation of which a director
170 who is not a qualified director with respect to the matter, or any
171  individual who has a material relationship with that director, is also a

172  director; or

173 (3) With respect to action to be taken under section 33-724 of the
174  general statutes, as amended by this act, status as a named defendant,
175  as a director égainst whom action is demanded or as a director who
176  approved the conduct being challenged.

177 Sec. 3. Subsection (d) of section 33-717 of the general statutes is
’ 178 repealed and the following is substituted in lieu thereof (Effective
179 October 1, 2006):

180 (d) An agreement authorized by this section shall cease to be
181  effective when [shares of the corporation are listed on a national
182  securities exchange or regularly traded in a market maintained by one
183  or more members of a national or affiliated securities association] the
184  corporation becomes a public corporation. If the agreement ceases to

185 be effective for any reason, the board of directors may, if the
186  agreement is contained or referred to in the corporation's certificate of
187  incorporation or bylaws, adopt an amendment to the certificate of
188  incorporation or bylaws, without shareholder action, to delete the
189  agreement and any references to it.

190 Sec. 4. Section 33-724 of the general statutes is repealed and the
191 following is substituted in lieu thereof (Effective October 1, 2006):

192 (a) A derivative proceeding shall be dismissed by the court on

193  motion by the corporation if one of the groups specified in subsection
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(b) or [(f)] (e) of this section has determined in good faith, after
conducting a reasonable inquiry upon which its conclusions are based,
that the maintenance of the derivative proceeding is not in the best
interests of the corporation.

(b) Unless a panel is appointed pursuant to subsection [(f)] {e) of this
section, the determination in subsection (a) of this section shall be

made by:

(1) A majority vote of [independent] gualified directors present at a
meeting of the board of directors if the [independent] qualified
directors constitute a quorum; or

(2) [a] A majority vote of a committee consisting of two or more
[independent] qualified directors appointed by [a] majority vote of
[independent] qualified directors present at a meeting of the board of
directors, regardless of whether [or not] such [independent]} qualified
directors [constituted] constitute a quorum.

[(c) None of the following shall by itself cause a director to be
considered not independent for purposes of this section: (1) The
nomination or election of the director by persons who are defendants
in the derivative proceeding or against whom action is demanded; (2)
the naming of the director as a defendant in the derivative proceeding
or as a person against whom action is demanded; or (3) the approval
by the director of the act being challenged in the derivative proceeding
or demand if the act resulted in no personal benefit to the director.]

[(d)] () If a derivative proceeding is commenced after a
determination has been made rejecting a demand by a shareholder, the
complaint shall allege with particularity facts establishing either (1)
that a majority of the board of directors did not consist of
[independent] qualified directors at the time the determination was
made, or (2) that the requirements of subsection (a) of this section have

not been met,

[(e)] (d) If a majority of the board of directors [does not consist of

sSB547 / File No. 494 8
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225 independent directors at the time the determination is made, the
226  corporation shall have the burden of proving that the requirements of
‘ 227  subsection (a) of this section have been met. If a majority of the board
228  of directors consists of independent directors at the time the
229  determination is] consisted of qualified directors at the time the
230  determination was made, the plaintiff shall have the burden of proving
231  that the requirements of subsection (a) of this section have not been
232  met. If a majority of the board of directors did not consist of qualified
233  directors at the time the determination was made, the corporation shall
234 have the burden of proving that the requirements of subsection (a) of

235  this section have been met.

236 [(f) The] (e) Upon motion by the corporation, the court may appoint
237  a panel of one or more [independent persons upon motion by the

238  corporation] individuals to make a determination whether the
239  maintenance of the derivative proceeding is in the best interests of the
240  corporation. In such case, the plaintiff shall have the burden of proving
241  that the requirements of subsection (a) of this section have not been

. 242  met.

243 Sec. 5. Section 33-764 of the general statutes is repealed and the
244 following is substituted in lieu thereof (Effective October 1, 2006):

245 Each officer has the authority and shall perform the [duties]
246  functions set forth in the bylaws or, to the extent consistent with the
247  bylaws, the [duties] functions prescribed by the board of directors or
248 by direction of an officer authorized by the board of directors to
249  prescribe the [duties] functions of other officers.

250 Sec. 6. Section 33-770 of the general statutes is repealed and the
251 following is substituted in lieu thereof (Effective October 1, 2006):

252 As used in sections 33-770 to 33-779, inclusive:

253 (1) "Corporation" includes any domestic or foreign predecessor

254  entity of a corporation in a merger.

255 (2) "Director" or "officer" means an individual who is or was a
s$SB547 / File No. 494 9
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director or officer, respectively, of a corporation or who, while a
director or officer of the corporation, is or was serving at the
corporation's request as a director, officer, partner, trustee, employee
or agent of another domestic or foreign corporation, partnership, joint
venture, trust, employee benefit plan or other entity. A director or
officer is considered to be serving an employee benefit plan at the
corporation's request if [his] the individual's duties to the corporation
also impose duties on, or otherwise involve services by, [him] the
individual to the plan or to participants in or beneficiaries of the plan.
"Director" or "officer" includes, unless the context requires otherwise,
the estate or personal representative of a director or officer.

[(3) "Disinterested director" means a director who at the time of a
vote referred to in subsection (c) of section 33-773 or a vote or selection
referred to in subsection (b) or (c) of section 33-775, is not (A} a party to
the proceeding or (B) an individual having a familial, financial,
professional or employment relationship with the director whose
indemnification or advance for expenses is the subject of the decision
being made, which relationship would, in the circumstances,
reasonably be expected to exert an influence on the director's judgment
when voting on the decision being made.]

[(4)] (3) "Expenses" include counsel fees.

[5)] (4) "Liability" means the obligation to pay a judgment,
settlement, penalty, fine, including an excise tax assessed with respect
to an employee benefit plan, or reasonable expenses incurred with
respect to a proceeding.

[(6)] (5) "Official capacity” means: (A) When used with respect to a
director, the office of director in a corporation; and (B) when used with
respect to an [individual other than a director] officer, as contemplated
in section 33-776, the office in a corporation held by the officer, [or the
employment or agency relationship undertaken by the employee or
agent on behalf of the corporation.] "Official capacity" does not include
service for any other domestic or foreign corporation or any
partnership, joint venture, trust, employee benefit plan or other entity.

$SB547 / File No. 494 10
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289 [(7)] (6) "Party" means an individual who was, is, or is threatened to
290  be made, a defendant or respondent in a proceeding.

. 291 [(8)] (7} "Proceeding" means any threatened, pending or completed
292 action, suit or proceeding, whether civil, criminal, administrative,
293 arbitrative or investigative and whether formal or informal.

294 Sec. 7. Section 33-773 of the general statutes is repealed and the
295 following is substituted in lieu thereof (Effective October 1, 2006):

296 (8) A corporation may, before final disposition of a proceeding,
297 advance funds to pay for or reimburse the reasonable expenses
298 incurred [by a director] in_connection with the proceeding by an

299  individual who is a party to [a] the proceeding because [he is a director
300 if he] that individual is a member of the board of directors if the
301  director delivers to the corporation:

302 (1) A written affirmation of [his] the director's good faith belief that
303 [he has met] the relevant standard of conduct described in section 33-

. 304 771 [] has been met by the director or that the proceeding involves
305 conduct for which liability has been limited under a provision of the
306  certificate of incorporation as authorized by subdivision (4) of
307  subsection (b} of section 33-636, as amended by this act; and

308 (2) [his] A written undertaking to repay any funds advanced if [he]
309  the director is not entitled to mandatory indemnification under section
310 33-772 and it is ultimately determined under section 33-774 or 33-775,
311 as amended by this act, that [he] the director has not met the relevant
312  standard of conduct described in section 33-771.

313 (b) The undertaking required by subdivision (2) of subsection (a) of
314  this section must be an unlimited general obligation of the director but
315 need not be secured and may be accepted without reference to the
316 financial ability of the director to make repayment.

317 (c) Authorizations under this section shall be made:
318 (1) By the board of directors: (A) If there are two or more
$5B547 / File No. 494 11
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[disinterested] gqualified directors, by a majority vote of all the
[disinterested] qualified directors, a majority of whom shall for such
purpose constitute a quorum, or by a majority of the members of a
committee of two or more [disinterested] qualified directors appointed
by such a vote; or (B) if there are fewer than two [disinterested]
qualified directors, by the vote necessary for action by the board in
accordance with subsection (¢} of section 33-752, in which

authorization directors who [do not qualify as disinterested] are not
qualified directors may participate; or

(2) [by] By the shareholders, [provided] but shares owned by or
voted under the control of a director who at the time [does not qualify
as a disinterested] is not a qualified director may not be voted on the
authorization.

Sec. 8. Section 33-775 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

(a) A corporation may not indemnify a director under section 33-771
unless authorized for a specific proceeding after a determination has
been made that indemnification [of the director] is permissible because
[he] the director has met the relevant standard of conduct set forth in

said section.
(b) The determination shall be made:

(1) If there are two or more [disinterested] qualified directors, by the
board of directors by a majority vote of all the [disinterested] qualified
directors, a majority of whom shall for such purpose constitute a
quorum, or by a majority of the members of a committee of two or
more [disinterested] qualified directors appointed by such a vote;

(2) By special legal counsel (A) selected in the manner prescribed in
subdivision (1) of this subsection, or (B) if there are fewer than two
[disinterested] qualified directors, selected by the board of directors, in
which selection directors who [do not qualify as disinterested] are not
qualified directors may participate; or
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(3) By the shareholders, but shares owned by or voted under the
control of a director who at the time [does not qualify as a
disinterested] is not a qualified director may not be voted on the

determination.

(c) Authorization of indemnification shall be made in the same
manner as the determination that indemnification is permissible,
except that if there are fewer than two [disinterested] qualified
directors, or if the determination is made by special legal counsel,
authorization of indemnification shall be made by those entitled to

select special legal counsel under subparagraph (B) of subdivision (2)
of subsection (b} of this section, [to select special legal counsel.]

Sec. 9. Section 33-781 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

As used in sections 33-781 to 33-784, inclusive, as amended by this

act:

[(1) "Conflicting interest" with respect to a corporation means the
interest a director of the corporation has respecting a transaction
effected or proposed to be effected by the corporation or by a
subsidiary of the corporation or any other entity in which the
corporation has a controlling interest, if:

(A} Whether or not the transaction is brought before the board of
directors of the corporation for action, the director knows at the time of
commitment that he or a related person is a party to the transaction or
has a beneficial financial interest in or so closely linked to the
transaction and of such financial significance to the director or a
related person that the interest would reasonably be expected to exert
an influence on the director's judgment if he were called upon to vote

on the transaction; or

(B) The transaction is brought, or is of such character and
significance to the corporation that it would in the normal course be
brought, before the board of directors of the corporation for action, and
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the director knows at the time of commitment that any of the following
persons is either a party to the transaction or has a beneficial financial
interest in or so closely linked to the transaction and of such financial
significance to the person that the interest would reasonably be
expected to exert an influence on the director's judgment if he were
called upon to vote on the transaction: (i) An entity, other than the
corporation, of which the director is a director, general partner, agent
or employee; (ii) a person that controls one or more of the entities
specified in subparagraph (B)(i) of this subdivision or an entity that is
controlled by, or is under common control with, one or more of the
entities specified in subparagraph (B)(i) of this subdivision; or (iii) an
individual who is a general partner, principal or employer of the
director.

(2) "Director's conflicting interest transaction" with respect to a
corporation means a transaction effected or proposed to be effected by
the corporation or by a subsidiary of the corporation or any other
entity in which the corporation has a controlling interest, respecting
which a director of the corporation has a conflicting interest.

(3) "Related person" of a director means (A) the spouse of the
director, or a parent or sibling thereof, or a child, grandchild, sibling or
parent of the director, or the spouse of any thereof, or an individual
having the same home as the director, or a trust or estate of which an
individual specified in this subparagraph is a substantial beneficiary,
or (B) a trust, estate, incompetent, conservatee or minor of which the
director is a fiduciary.

(4) "Required disclosure" means disclosure by the director who has
a conflicting interest of (A) the existence and nature of his conflicting
interest, and (B) all facts known to him respecting the subject matter of
the transaction that an ordinarily prudent person would reasonably
believe to be material to a judgment about whether or not to proceed
with the transaction.

(5) "Time of commitment" respecting a transaction means the time
when the transaction is consummated or, if made pursuant to contract,
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414  the time when the corporation, or its subsidiary or the entity in which
415 it has a controlling interest, becomes contractually obligated so that its

‘ 416  unilateral withdrawal from the transaction would entail significant
417 loss, liability or other damage.}

418 (1) "Director's conflicting interest transaction" means a_transaction

419  effected or proposed to be effected by the corporation, or by an entity
420  controlled by the corporation, (A) to which, at the relevant time, the

421  director is a party, (B) respecting which, at the relevant time, the

422  director had knowledge and a material financial interest known to the
423  director, or (C) respecting which, at the relevant time, the director
424  knew that a related person_was a party or had a material financial
425  interest.

426 (2) "Control", including the term "controlled by", means (A) having
427  the power, directly or indirectly, to elect or remove a majority of the
428 members of the board of directors or other governing body of an

429  entity, whether through the ownership of voting shares or interests, by
. 430  contract, or otherwise, or (B) being subject to a majority of the risk of
431 loss from the entity's activities or entitled to receive a_majority of the

432  entity's residual returns.

433 (3) "Relevant time" means (A) the time at which directors' action

434  respecting the transaction is taken in compliance with section 33-783,

435  as amended by this act, or (B) if the transaction is not brought before

436  the board of directors of the corporation, or its committee, for action
437  under_section 33-783, as amended by this act, at the time the
438  corporation, or an entity controlled by the corporation, becomes legally

439  obligated to consummate the transaction.

440 (4) "Material financial interest' means a financial interest in a

441  transaction that would reasonably be expected to impair the objectivity

442  of the director when participating in action on the authorization of the

443  transaction.

444 (5) "Related person" means: (A) The director's spouse, or a_parent or

445  sibling thereof; (B) a child, grandchild, parent or sibling of the director,
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or the spouse of any thereof; (C) an individual (i) living in the same

home as the director, or (ii) a trust or estate of which a person specified
in_subparagraph (A) or (B) of this subdivision or clause (i) of this
subparagraph is a substantial beneficiary; (D) an entity, other than the

corporation Or an entity controlled by the corporation, controlled by

the director or any person_specified in subparagraphs (A) to (C),

inclusive, of this subdivision; (E) a domestic or foreign (i) business or

nonprofit corporation, other than the corporation or an entity
controlled by the corporation, of which the director is a director, (ii)
unincorporated entity of which the director is a general partner or a

member of the governing body, or (iii) individual, trust or estate for
whom or of which_the director is a trustee, guardian, personal
representative or like fiduciary; or (F) a person that is, or an entity that
is controlled by, an employer of the director.

(6) "Fair to the corporation” means, for purposes of subdivision (3)
of subsection (b) of section 33-782, as amended by this act, that the

transaction_as a whole was beneficial to_the corporation, taking into

appropriate account whether it was (A) fair in terms of the director's

dealings with the corporation, and (B) comparable to what might have

been obtainable in an arm's length transaction, given the consideration

paid or received by the corporation.

{7) "Required disclosure" means disclosure of (A) the existence and

nature of the director's conflicting interest, and (B) all facts known to

the director respecting the_subject matter of the transaction that a
director free of such conflicting interest would reasonably believe to be
material in deciding whether to proceed with the transaction.

Sec. 10. Section 33-782 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

(@) A transaction effected or proposed to be effected by [a
corporation, or by a subsidiary of the corporation or any other entity in
which the corporation has a controlling interest, that is not a director's
conflicting interest transaction may not be enjoined, set aside or give
rise to an award of damages or other sanctions, in a proceeding by a
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479  shareholder or by or in the right of the corporation, because a director
480  of the corporation, or any person with whom or which he has a
481  personal, economic or other association, has an interest in the
482  transaction] the corporation, or by an entity controlled by the
483  corporation, may not be the subject of equitable relief, or give rise to an

484 award of damages or other sanctions against a director of the

485  corporation, in a proceeding by a shareholder or by or in the right of

486  the corporation, on the ground that the director has an interest
487  respecting the transaction, if it is not a director's conflicting interest

488  transaction.

489 (b) A director's conflicting interest transaction may not be [enjoined,
490  set aside] the subject of equitable relief, or give rise to an award of

491  damages or other sanctions against a director of the corporation, in a
492 proceeding by a shareholder or by or in the right of the corporation,
493  [because the director, or any person with whom or which he has a
494  personal, economic or other association,] on the ground that the

495  director has an interest [in] respecting the transaction, if: (1) Directors’
496  action respecting the transaction was [at any time] taken in compliance
497  with section 33-783, _as amended by this act, at any time; (2)
498  shareholders' action respecting the transaction was [at any time] taken
499  in compliance with section 33-784, as amended by this act, at any time;
500 or (3) the transaction, judged according to the circumstances at the
501 relevant time, [of commitment,] is established to have been fair to the

502  corporation.

503 Sec. 11. Section 33-783 of the general statutes is repealed and the
504  following is substituted in lieu thereof (Effective October 1, 2006):

505 (a) Directors' action respecting a director's conflicting interest

506  transaction is effective for purposes of subdivision (1) of subsection (b}
507  of section 33-782, as amended by this act, if the transaction [received]
508  has been authorized by the affirmative vote of a majority, but no fewer

509 than two, of [those qualified directors on the board of directors or on a

510  duly empowered committee of the board] the qualified directors who
511 voted on the transaction, after [either required disclosure to them, to
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the extent the information was not known by them, or compliance with
subsection (b) of this section; provided that action by a committee is so
effective only if (1) all its members are qualified directors, and (2) its
members are either all the qualified directors on the board or are]
required disclosure by the conflicted director of information not

already known by such qualified directors, or after modified disclosure

in compliance with subsection (b) of this section, provided that where

the action has been taken by a committee, all members of the

committee were qualified directors, and either (1) the committee was

composed of all the qualified directors on the board of directors, or (2)
the members of the committee were appointed by the affirmative vote

of a majority of the qualified directors on the board.

[(b) If a director has a conflicting interest respecting a transaction,
but neither he nor a related person of the director specified in
subparagraph (A) of subdivision (3) of section 33-781 is a party to the
transaction, and if the director has a duty under law or professional
canon, or a duty of confidentiality to another person, respecting
information relating to the transaction such that the director may not
make the disclosure described in subparagraph (B) of subdivision (4)
of section 33-781, then disclosure is sufficient for purposes of
subsection (a) of this section if the director (1) discloses to the directors
voting on the transaction the existence and nature of his conflicting
interest and informs them of the character and limitations imposed by
that duty before their vote on the transaction, and (2) plays no part,
directly or indirectly, in their deliberations or vote.]

(b) Notwithstanding subsection (a) of this section, when a
transaction is a director's conflicting interest transaction only because a
related person described in subparagraph (E) or (F) of subdivision (5)
of section 33-781, as amended by this act, is a party to or has a material
financial interest in the transaction, the conflicted director is not
obligated to make required disclosure_to the extent that the director
reasonably believes that doing so would violate a duty imposed under

law, a legally enforceable obligation of confidentiality or a professional
gt}ﬁcs rule, provided that the conflicted director discloses to the

sSB547 / File No. 494 18




546
547
548
549

550
551
552
553
554

555
556
557
558
559
560
561
562

563
564
565
566
567
568
569

570
571

572
573
574
575
576
577

(o]

sSB547 File No. 494

qualified directors voting on _the transaction; (1) All information

required to be disclosed that is not so violative, (2) the existence and

nature of the director's conflicting interest, and (3) the nature of the

conflicted director's duty not to disclose the confidential information.

{c) A majority, but no fewer than two, of all the qualified directors
on the board of directors, or on the committee, constitutes a quorum
for purposes of action that complies with this section. Directors' action
that otherwise complies with this section is not affected by the
presence or vote of a director who is not a qualified director.

[(d) For purposes of this section, "qualified director” means, with
respect to a director's conflicting interest transaction, any director who
does not have either (1) a conflicting interest respecting the transaction,
or (2) a familial, financial, professional or employment relationship
with a second director who does have a conflicting interest respecting
the transaction, which relationship would, in the circumstances,
reasonably be expected to exert an influence on the first director's
judgment when voting on the transaction.]

{(d) Where directors' action under this section does not satisfy a

quorum or voting requirement applicable to the authorization of the

transaction by reason of the certificate of incorporation, the bylaws or a

provision of law, independent action to satisfy those authorization

requirements must be taken by the board of directors or a committee,

in_which action directors who are not qualified directors may
participate,

Sec. 12. Section 33-784 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

(a) Shareholders' action respecting a director's conflicting interest

transaction is effective for purposes of subdivision (2) of subsection (b)
of section 33-782, as amended by this act, if a majority of the votes
[entitled to be] cast by the holders of all qualified shares [were cast] are
in favor of the transaction after (1) notice to shareholders describing

the [director's conflicting interest] action to be taken respecting the
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transaction, (2) provision to the corporation of the information referred
to in subsection [{d)] (b) of this section, and (3) [required disclosure]
communication to the shareholders [who voted] entitled to vote on the
transaction of the information that is the subject of required disclosure,
to the extent the information [was] is not known by them.

[(b) For purposes of this section, "qualified shares" means any shares
entitled to vote with respect to the director's conflicting interest
transaction except shares that, to the knowledge, before the vote, of the
secretary or other officer or agent of the corporation authorized to
tabulate votes, are beneficially owned, or the voting of which is
controlled, by a director who has a conflicting interest respecting the
transaction or by a related person of the director, or both.

(c) A majority of the votes entitled to be cast by the holders of all
qualified shares constitutes a quorum for purposes of action that
complies with this section. Subject to the provisions of subsections (d)
and (e) of this section, shareholders' action that otherwise complies
with this section is not affected by the presence of holders, or the
voting, of shares that are not qualified shares.]

[(d)] (b) [For purposes of compliance with subsection (a) of this
section, a] A director who has a conflicting interest respecting the
transaction shall, before the shareholders' vote, inform the secretary or
other officer or agent of the corporation authorized to tabulate votes, in
writing, of the number [, and the identity of persons holding or
controlling the vote, of all] of shares that the director knows are
[beneficially owned, or the voting of which is controlled, by the
director or by a related person of the director, or both] not qualified
shares under subsection (c) of this section, and the identity of the

holders of those shares.

{c) For purposes of this section: (1) "Holder" means, and "held by"
refers to shares held by, both_a record shareholder, as defined in
subdivision (7) of section 33-855, and a beneficial shareholder, as
defined in subdivision (2) of section 33-855; and (2) "qualified shares"
means_all shares entitled to be voted with respect to the transaction
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except for shares that the secretarv_or other officer or agent of the

corporation _authorized to tabulate votes either knows, or under

subsection (b) of this section is notified, are held by (A) a director who

has a conflicting interest respecting the transaction, or (B) a related

person_of the director, excluding a person described in subparagraph

(F) of subdivision (5) of section 33-781, as amended by this act.

(d) A majority of the votes entitled to be cast by the holders of all

qualified shares constitutes a quorum for purposes of compliance with

this section. Subject to the provisions of subsection (e) of this section,

shareholders' action that otherwise complies with this section is not

affected by the presence of holders, or by the voting, of shares that are

not qualified shares.

(e) If a shareholders' vote does not comply with subsection (a) of
this section solely because of a director's failure [of a director] to
comply with subsection [(d)] (b} of this section, and if the director
establishes that [his] the failure [did not determine and] was not
intended [by him] to influence and did not in fact determine the
outcome of the vote, the court may [, with or without further

proceedings respecting subdivision (3) of subsection (b) of section 33-
782,] take such action respecting the transaction and the director, and
may give such effect, if any, to the shareholders' vote, as [it] the court
considers appropriate in the circumstances.

(f)_Where shareholders' action under this section does not satisfy a

quorum or voting requirement applicable to the authorization of the

transaction by reason of the certificate of incorporation, the bylaws or a

provision of law, independent action to satisfy those authorization

requirements_must be taken by the shareholders, in which action

shares that are not qualified shares may participate.

Sec. 13. Subsection (d) of section 33-897 of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
October 1, 2006):

(d) Within ten days of the commencement of a proceeding under
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subdivision (1) of subsection (a) [or subdivision (2) of subsection {b}] of
section 33-896 to dissolve a corporation that [has no shares listed on a
national securities exchange or regularly traded in a market
maintained by one or more members of a national securities exchange]
is not a public corporation, the corporation must send to all

shareholders, other than the petitioner, a notice stating that the
shareholders are entitled to avoid the dissolution of the corporation by
electing to purchase the petitioner's shares under section 33-900, as
amended by this act, and accompanied by a copy of said section.

Sec. 14. Subsection (a) of section 33-900 of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
October 1, 2006):

(a) In a proceeding [by a shareholder] under subdivision (1) of
subsection (a) [or subdivision (2) of subsection (b)] of section 33-896 to
dissolve a corporation that [has no shares listed on a national securities
exchange or regularly traded in a market maintained by one or more
members of a national or affiliated securities association] is not a
public corporation, the corporation may elect or, if it fails to elect, one

or more shareholders may elect to purchase all shares owned by the
petitioning shareholder at the fair value of the shares. An election
pursuant to this section shall be irrevocable unless the court
determines that it is equitable to set aside or modify the election.

Sec. 15. (NEW) (Effective October 1, 2006) (a) A director's taking
advantage, directly or indirectly, of a business opportunity may not be
the subject of equitable relief, or give rise to an award of damages or
other sanctions against the director, in a proceeding by or in the right
of the corporation on the ground that such opportunity should have
first been offered to the corporation, if before becoming legally
obligated respecting the opportunity the director brings it to the
attention of the corporation and: (1) Action by qualified directors'
disclaiming the corporation's interest in the opportunity is taken in
compliance with the procedures set forth in section 33-783 of the
general statutes, as amended by this act, as if the decision being made
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676  concerned a director's conflicting interest transaction; or (2)
677  sharcholders' action disclaiming the corporation's interest in the
678  opportunity is taken in compliance with the procedures set forth in
679  section 33-784 of the general statutes, as amended by this act, as if the
680  decision being made concerned a director's conflicting interest
681  transaction; except that, rather than making required disclosure, as
682  defined in section 33-781 of the general statutes, as amended by this
683  act, in each case the director shall have made prior disclosure to those
684  acting on behalf of the corporation of all material facts concerning the
685  business opportunity that are then known to the director.

686 (b) In any proceeding seeking equitable relief or other remedies
687 based upon an alleged improper taking advantage of a business
688  opportunity by a director, the fact that the director did not employ the
689  procedure described in subsection (a) of this section before taking
690 advantage of the opportunity shall not create an inference that the
691 opportunity should have been first presented to the corporation or
692  alter the burden of proof otherwise applicable to establish that the
693  director breached a duty to the corporation in the circumstances.

694 Sec. 16. Section 33-1002 of the general statutes is repealed and the
695 following is substituted in lieu thereof (Effective October 1, 2006):

696 As used in sections 33-1000 to 33-1290, inclusive, and sections 17
697 and 26 of this act:

698 (1) "Address" means location as described by the full street number,
699  if any, street, city or town, state or country and not a mailing address
700  such as a post office box.

701 (2) "Board" or "board of directors" means the group of persons
702 vested with management of the affairs of the corporation irrespective
703  of the name by which such group is designated.

704 (3) "Business corporation” means a corporation with capital stock or
705  shares, incorporated under the laws of this state, whether general law
706  or special act and whether before or after January 1, 1997.
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(4) "Bylaws" means the code or codes of rules adopted for the
regulation or management of the affairs of the corporation irrespective
of the name or names by which such rules are designated.

(5) "Certificate of incorporation" means the original certificate of
incorporation or restated certificate of incorporation, all amendments
thereto, and all certificates of merger or consolidation. In the case of a
specially chartered corporation, the "certificate of incorporation” means
the special charter of the corporation, including any portions of the
charters of its predecessor companies which have continuing effect,
and any amendments to the charter made by special act or pursuant to
general law. In the case of a corporation formed before January 1, 1961,
or of a specially chartered corporation, the "certificate of incorporation”
includes those portions of any other corporate instruments or
resolutions of current application in which are set out provisions of a
sort which either (A) are required by sections 33-1000 to 33-1290,
inclusive, to be embodied in the certificate of incorporation, or (B) are
expressly permitted by said sections to be operative only if included in
the certificate of incorporation. It also includes what were, prior to
January 1, 1961, designated at law as agreements of association, articles
of incorporation, charters and other such terms.

(6) "Class" means all members that under the certificate of
incorporation or sections 33-1000 to 33-1290, inclusive, are entitled to
vote and be counted together collectively on a matter at a meeting of
members. All members entitled by the certificate of incorporation or
said sections to vote generally on the matter are for that purpose a
single class.

(7) "Conspicuous" means so written that a reasonable person against
whom the writing is to operate should have noticed it. For example,
printing in italics or boldface or contrasting color, or typing in capitals
or underlined, is conspicuous.

(8) "Corporation" or "domestic corporation" means a corporation
without capital stock or shares, which is not a foreign corporation,
incorporated under the laws of this state, whether general law or
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special act and whether before or after January 1, 1997, but shall not
include towns, cities, boroughs or any municipal corporation or
department thereof.

(9) "Deliver" or "delivery" means any method of delivery used in
conventional commercial practice including delivery by hand, mail,
commercial delivery and electronic transmission.

(10) "Distribution" means a direct or indirect transfer of money or
other property, or incurrence of indebtedness by a corporation to or for
the benefit of its members in respect of any of its membership interests,
or to or for the benefit of its officers or directors, provided the payment
of reasonable compensation for services rendered, the reimbursement
of reasonable expenses, the granting of benefits to members in
conformity with the corporation's nonprofit purposes and the making
of distributions upon dissolution or final liquidation as provided by
sections 33-1000 to 33-1290, inclusive, shall not be deemed a
distribution.

(11) "Document" includes anything delivered to the office of the
Secretary of the State for filing under sections 33-1000 to 33-1290,

inclusive.
(12) "Effective date of notice" is defined in section 33-1003.

(13) "Electronic transmission" or "electronically transmitted" means
any process of communication not directly involving the physical
transfer of paper that is suitable for the retention, retrieval and
reproduction of information by the recipient.

(14) "Entity" includes a corporation and foreign corporation;
business corporation and foreign business corporation; profit and
nonprofit  unincorporated association; business trust, estate,
partnership, limited liability company, trust and two or more persons
having a joint or common economic interest; and state, United States,

or foreign government.

(15) "Foreign corporation” means any nonprofit corporation with or
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without capital stock which is not organized under the laws of this
state.

(16) "Governmental subdivision" includes authority, county, district
and municipality.

(17) "Includes" denotes a partial definition.

(18) "Individual" includes the estate of an incompetent or deceased

individual.
(19) "Means" denotes an exhaustive definition.

(20) "Member" means a person having membership rights in a
corporation in accordance with the provisions of its certificate of
incorporation or bylaws.

(21) A corporation is "nonprofit" if no distribution may be made to
its members, directors or officers.

(22) "Notice" is defined in section 33-1003.
(23) "Person" includes individual and entity.

(24) "Principal office" of a domestic corporation means the address
of the principal office of such corporation in this state, if any, as the
same appears in the last annual report, if any, filed by such corporation
with the Secretary of the State. If no principal office so appears, the
corporation's "principal office" means the address in this state of the
corporation's registered agent for service as last shown on the records
of the Secretary of the State. In the case of a domestic corporation
which has not filed such an annual report or appointment of registered
agent for service, the "principal office” means the address of the
principal place of affairs of such corporation in this state, if any, and if
such corporation has no place of affairs in this state, its "principal
office" shall be the office of the Secretary of the State.

(25) "Proceeding" includes civil suit and criminal, administrative
and investigatory action.
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800 (26) "Qualified director" is defined in section 17 of this act.
801 [(26)] (27) "Record date" means the date established under sections

802  33-1055 to 33-1077, inclusive, on which a corporation determines the
803  identity of its members and their interests for purposes of sections 33-
804 1000 to 33-1290, inclusive. The determinations shall be made as of the
805 close of business on the record date unless another time for doing so is
806  specified when the record date is fixed.

807 [(27)] (28) "Secretary" means the corporate officer to whom under
808 the bylaws or by the board of directors is delegated responsibility
809  under subsection (c) of section 33-1109 for custody of the minutes of
810  the meetings of the board of directors and of the members and for
811  authenticating records of the corporation.

812 [(28)] {29) "Secretary of the State" means the Secretary of the State of
813  Connecticut.

814 [(29)] (30) "Sign" or "signature" includes any manual, facsimile,
815 conformed or electronic signature.

816 [(30)] (31) "State", when referring to a part of the United States,
817 includes a state and commonwealth, and their agencies and
818  governmental subdivisions, and a territory and insular possession, and
819  their agencies and governmental subdivisions, of the United States.

820 [(31)] (32) "United States" includes any district, authority, bureau,
821 commission, department and other agency of the United States.

822 Sec. 17. (NEW) (Effective October 1, 2006) (a) For purposes of sections
823  33-1000 to 33-1290, inclusive, of the general statutes and section 26 of
824  this act, a qualified director is a director who, at the time action is to be
825 taken under:

826 (1) Section 33-1119 or 33-1121 of the general statutes, as amended by
827  this act, (A) is not a party to the proceeding, (B) is not a director who
828 sought approval for a director's conflicting interest transaction under
829  section 33-1129 of the general statutes, as amended by this act, or a
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disclaimer of the corporation's interest in a business opportunity under
section 26 of this act, which approval or disclaimer is challenged in the
proceeding, and (C) does not have a material relationship with a
director described in either subparagraph (A) or (B) of this
subdivision;

(2) Section 33-1129 of the general statutes, as amended by this act, is
not a director (A) as to whom the transaction is a director’s conflicting
interest transaction, or (B) who has a material relationship with
another director as to whom the transaction is a director's conflicting
interest transaction; or

(3) Section 26 of this act, would be a qualified director under
subdivision (2) of this subsection if the business opportunity were a
director's conflicting interest transaction.

(b) For purposes of this section:

(1) "Material relationship" means a familial, financial, professional
or employment relationship that would reasonably be expected to
impair the objectivity of the director's judgment when participating in
the action to be taken; and

(2) "Material interest' means an actual or potential benefit or
detriment, other than one which would devolve on the corporation or
the members or directors generally, that would reasonably be expected
to impair the objectivity of the director's judgment when participating
in the action to be taken.

(c) The presence of one or more of the following circumstances shall
not by itself prevent a director from being a qualified director:

(1) Nomination or election of the director to the current board by
any director who is not a qualified director with respect to the matter,
or by any person that has a material relationship with that director,
acting alone or participating with others; or

(2) Service as a director of another corporation of which a director
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860 who is not a qualified director with respect to the matter, or any
861 individual who has a material relationship with that director, is also a
862  director.

863 Sec. 18. Section 33-1110 of the general statutes is repealed and the
864 following is substituted in lieu thereof (Effective October 1, 2006):

865 Each officer has the authority and shall perform the [duties]
866  functions set forth in the bylaws, or to the extent consistent with the
867  Dbylaws, the [duties] functions prescribed by the board of directors or
868 Dby direction of an officer authorized by the board of directors to
869  prescribe the [duties] functions of other officers.

870 Sec. 19. Section 33-1116 of the general statutes is repealed and the
871  following is substituted in lieu thereof (Effective October 1, 2006):

872 As used in sections 33-1116 to 33-1125, inclusive:

873 (1) "Corporation" includes any domestic or foreign predecessor
874  entity of a corporation in a merger.

875 (2) "Director" or "officer" means an individual who is or was a
876  director or officer, respectively, of a corporation or who, while a
877  director or officer of the corporation, is or was serving at the
878  corporation's request as a director, officer, partner, trustee, employee
879  or agent of another domestic or foreign corporation, partnership, joint
880 venture, trust, employee benefit plan or other entity. A director or
881  officer is considered to be serving an employee benefit plan at the
882  corporation's request if [his] the individual's duties to the corporation
883 also impose duties on, or otherwise involve services by, [him] the
884  individual to the plan or to participants in or beneficiaries of the plan.
885  "Director” or "officer" includes, unless the context requires otherwise,
886  the estate or personal representative of a director or officer.

887 [(3) "Disinterested director" means a director who at the time of a
888 vote referred to in subsection (c) of section 33-1119 or a vote or
889  selection referred to in subsection (b) or (c) of section 33-1121, is not
890  (A) a party to the proceeding or (B) an individual having a familial,
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financial, professional or employment relationship with the director
whose indemnification or advance for expenses is the subject of the
decision being made, which relationship would, in the circumstances,
reasonably be expected to exert an influence on the director's judgment
when voting on the decision being made.]

[(4)] {3) "Expenses" include counsel fees.

[5)] (4) "Liability" means the obligation to pay a judgment,
settlement, penalty, fine, including an excise tax assessed with respect
to an employee benefit plan, or reasonable expenses incurred with
respect to a proceeding.

[(6)] (5) "Official capacity" means: (A) When used with respect to a
director, the office of director in a corporation; and (B) when used with
respect to an [individual other than a director] officer, as contemplated
in section 33-1122, the office in a corporation held by the officer. [or the
employment or agency relationship undertaken by the employee or
agent on behalf of the corporation.] "Official capacity" does not include
service for any other domestic or foreign corporation or any
partnership, joint venture, trust, employee benefit plan or other entity.

[(7)] (6) "Party" means an individual who was, is or is threatened to
be made a defendant or respondent in a proceeding,.

[(8)] (7) "Proceeding" means any threatened, pending or completed
action, suit or proceeding, whether civil, criminal, administrative,

arbitrative or investigative and whether formal or informal.

Sec. 20. Section 33-1119 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

(a) A corporation may, before final disposition of a proceeding,
advance funds to pay for or reimburse the reasonable expenses
incurred [by a director] in_connection with the proceeding by an
individual who is a party to [a] the proceeding because [he is a director
if he] that individual is a member of the board of directors if the

director delivers to the corporation:
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(1) A written affirmation of [his] the director's good faith belief that " -
[he has met] the relevant standard of conduct described in section 33-
1117 [] has been met by the director or that the proceeding involves

conduct for which liability has been limited under a provision of the
certificate of incorporation as authorized by subdivision (4) of
subsection (b) of section 33-1026, as amended by this act; and

(2) [his] A written undertaking to repay any funds advanced if [he]
the director is not entitled to mandatory indemnification under section
33-1118 and it is ultimately determined under section 33-1120 or 33-
1121, as amended by this act, that [he] the director has not met the
relevant standard of conduct described in section 33-1117.

(b) The undertaking required by subdivision (2) of subsection (a) of
this section must be an unlimited general obligation of the director but
need not be secured and may be accepted without reference to the
financial ability of the director to make repayment.

(c) Authorizations under this section shall be made:

(1) By the board of directors: (A) If there are two or more
[disinterested] qualified directors, by a majority vote of all the
[disinterested] qualified directors, a majority of whom shall for such
purpose constitute a quorum, or by a majority of the members of a
committee of two or more [disinterested] qualified directors appointed
by such a vote; or (B) if there are fewer than two [disinterested]
qualified directors, by the vote necessary for action by the board in
accordance with subsection (c) of section 33-1100, in which

authorization directors who [do not qualify as disinterested] are not
qualified directors may participate; or

(2) [by] By the members, but a member who is also a director who at
the time [does not qualify as a disinterested] is not a qualified director
may not vote on the authorization.

Sec. 21. Section 33-1121 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

$8B547 / File No. 494 CONNECTICUT 31
STATE LIERARY
LEGISLATIVE REFERENCE
-_SECTION



953
954
955
956
957

958

959
960
961
962
963

964
965
966
967
968

969
970
971
972

973
974
975
976
977
978
979

980
981

982
983

sSB547 File No. 494

(a) A corporation may not indemnify a director under section 33-
1117 unless authorized for a specific proceeding after a determination
has been made that indemnification [of the director] is permissible
because [he] the director has met the relevant standard of conduct set

forth in said section.
(b) The determination shall be made:

(1) If there are two or more [disinterested] qualified directors, by the
board of directors by a majority vote of all the [disinterested] qualified
directors, a majority of whom shall for such purpose constitute a
quorum, or by a majority of the members of a committee of two or
more [disinterested] qualified directors appointed by such a vote;

(2) By special legal counsel (A) selected in the manner prescribed in
subdivision (1) of this subsection, or (B} if there are fewer than two
[disinterested] qualified directors, selected by the board of directors, in
which selection directors who [do not qualify as disinterested] are not

qualified directors may participate; or

(3) By the members entitled to vote to elect directors, but any such
member who is also a director who at the time [does not qualify as a
disinterested] is not a qualified director may not vote on the

determination.

(c) Authorization of indemnification shall be made in the same
manner as the determination that indemnification is permissible,
except that if there are fewer than two [disinterested] qualified
directors, or if the determination is made by special legal counsel,
authorization of indemnification shall be made by those entitled to
select special legal counsel under subparagraph (B) of subdivision (2)

of subsection (b} of this section, [to select special legal counsel.]

Sec. 22. Section 33-1127 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

As used in sections 33-1127 to 33-1130, inclusive, as amended by this

act:
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984 [(1) "Conflicting interest" with respect to a corporation means the
985 interest a director of the corporation has respecting a transaction
986 effected or proposed to be effected by the corporation, or by a
987 subsidiary of the corporation or any other entity in which the
988  corporation has a controlling interest, if:

989 (A) Whether or not the transaction is brought before the board of
990  directors of the corporation for action, the director knows at the time of
991 commitment that he or a related person is a party to the transaction or
992 has a beneficial financial interest in or so closely linked to the
993 transaction and of such financial significance to the director or a
994  related person that the interest would reasonably be expected to exert
995  an influence on the director's judgment if he were called upon to vote
996  on the transaction; or

997 (B) The transaction is brought, or is of such character and

998  significance to the corporation that it would in the normal course be

999  brought, before the board of directors of the corporation for action, and
1000  the director knows at the time of commitment that any of the following
1001  persons is either a party to the transaction or has a beneficial financial
1002 interest in or so closely linked to the transaction and of such financial
1003 significance to the person that the interest would reasonably be
1004 expected to exert an influence on the director's judgment if he were
1005 called upon to vote on the transaction: (i) An entity, other than the
1006  corporation, of which the director is a director, general partner, agent
1007 or employee; (ii) a person that controls one or more of the entities
1008  specified in subparagraph (B)(i) of this subdivision or an entity that is
1009  controlled by, or is under common control with, one or more of the
1010 entities specified in subparagraph (B)(i) of this subdivision; or (iii) an
1011  individual who is a general partner, principal or employer of the
1012  director.

1013 (2) "Director's conflicting interest transaction" with respect to a
1014  corporation means a transaction effected or proposed to be effected by
1015 the corporation, or by a subsidiary of the corporation or any other
1016  entity in which the corporation has a controlling interest, respecting
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which a director of the corporation has a conflicting interest.

(3) "Related person" of a director means (A) the spouse of the
director, or a parent or sibling thereof, or a child, grandchild, sibling or
parent of the director, or the spouse of any thereof, or an individual
having the same home as the director, or a trust or estate of which an
individual specified in this subparagraph is a substantial beneficiary,
or (B) a trust, estate, incompetent, conservatee or minor of which the

director is a fiduciary.

(4) "Required disclosure" means disclosure by the director who has
a conflicting interest of (A) the existence and nature of his conflicting
interest, and (B} all facts known to him respecting the subject matter of
the transaction that an ordinarily prudent person would reasonably
believe to be material to a judgment about whether or not to proceed
with the transaction.

(5) "Time of commitment" respecting a transaction means the time
when the transaction is consummated or, if made pursuant to contract,
the time when the corporation, or its subsidiary or the entity in which
it has a controlling interest, becomes contractually obligated so that its
unilateral withdrawal from the transaction would entail significant
loss, liability or other damage.]

(1) "Director's conflicting interest transaction" means a transaction

effected or proposed to be effected by the corporation, or by an entity
controlled by the corporation, (A) to which, at the relevant time, the
director is a party, (B) respecting which, at the relevant time, the

director had knowledge and a_material financial interest known to the

director, or (C) respecting which, at the relevant time, the director

knew that a related person was a party or had a material financial

interest.

(2} "Control", including the term "controlled by", means (A} having

the power, directly or indirectly, to elect or remove a majority of the

members of the board of directors or other governing body of an
entity, whether through membership or the ownership of voting
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shares or interests, by contract, or otherwise, or (B) being subject to a

majority of the risk of loss from the entity's activities or entitled to

receive a majority of the entity's residual returns.

(3) "Relevant time" means (A) the time at which directors' action

respecting the transaction is taken in compliance with section 33-1129,

as amended by this act, or (B) if the transaction is not brought before

the board of directors of the corporation, or_its committee, for action
under section 33-1129, as amended by this act, at the time the

corporation, or an entity controlled by the corporation, becomes legally

obligated to consummate the transaction.

(4) "Material financial interest” means a financial interest in a

transaction that would reasonably be expected to impair the objectivity

of the director when participating in action on the authorization of the

transaction.

(5) "Related person" means: (A) The director's spouse, or a parent or
sibling thereof; (B) a child, grandchild, parent or sibling of the director,
or the spouse of any thereof; (C) an individual (i) living in the same

home as the director, or (ii) a trust or estate of which a person specified

in subparagraph (A) or (B) of this subdivision or clause (i) of this

subparagraph is a substantial beneficiary; (D) an entity, other than the

corporation or an entity controlled by the corporation, controlled by

the director or any person specified in subparagraphs (A) to (C),

inclusive, of this subdivision; (E) a domestic or foreign (i) business or

nonprofit _corporation, other than the corporation or an entity

controlled by the corporation, of which the director is a director, (ii)

unincorporated entity of which the director is a general partner or a

member of the governing body, or (jii) individual, trust or estate for

whom_or of which the director is a_trustee, guardian, personal

representative or like fiduciary; or (F) a person that is, or an entity that

is controlled by, an employer of the director.

(6) "Fair to the corporation" means, for purposes of subdivision (3)
of subsection (b) of section 33-1128, as amended by this act, that the

transaction as a whole was beneficial to the corporation, taking into
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appropriate account whether it was (A) fair in terms of the director's
dealings with _the corporation, and (B) comparable to what might have
been obtainable in an arm's length transaction, given the consideration

paid or received by the corporation.

(7) "Required disclosure" means disclosure of (A) the existence and
nature of the director's conflicting interest, and (B) all facts known to
the director respecting the subject matter of the transaction that a

director free of such conflicting interest would reasonably believe to be

material in deciding whether to proceed with the transaction.

Sec. 23. Section 33-1128 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

(@) A transaction effected or proposed to be effected by [a
corporation, or by a subsidiary of the corporation or any other entity in
which the corporation has a controlling interest, that is not a director's
conflicting interest transaction may not be enjoined, set aside or give
rise to an award of damages or other sanctions, in a proceeding by a
member or director or by or in the right of the corporation, because a
director of the corporation, or any person with whom or which he has
a personal, economic or other association, has an interest in the
transaction] the corporation, or by an_entity controlled by the
corporation, may not be the subject of equitable relief, or give rise to an

award of damages or other sanctions against a director of the

corporation, in a proceeding by a member or director or by or in the

right of the corporation, on the ground that the director has an interest

respecting_the transaction, if it is not a director's conflicting interest

transaction.

(b) A director's conflicting interest transaction may not be [enjoined,
set aside] the subject of equitable relief, or give rise to an award of
damages or other sanctions against a director of the corporation, in a

proceeding by a member or director or by or in the right of the
corporation, [because the director, or any person with whom or which
he has a personal, economic or other association,] on the ground that
the director has an interest [in] respecting the transaction, if: (1)

$SB547 / File No. 494 36




1115
1116
1117
1118
1119
1120
1121

1122
1123

1124
1125
1126
1127
1128
1129
1130
1131
1132
1133
1134
1135
1136
1137
1138
1139
1140
1141
1142

1143
1144
1145
1146
1147

(ot )

sSB547 File No. 494

Directors' action respecting the transaction was [at any time] taken in
compliance with section 33-1129, as amended by this act, at any time;

(2) members' action respecting the transaction was [at any time] taken
in compliance with section 33-1130,_as amended by this act, at any

time; or (3) the transaction, judged according to the circumstances at
the relevant time, [of commitment,] is established to have been fair to
the corporation.

Sec. 24. Section 33-1129 of the general statutes is repealed and the
following is substituted in lieu thereof (Effective October 1, 2006):

(@) Directors' action respecting a director's conflicting interest

transaction is effective for purposes of subdivision (1) of subsection (b)
of section 33-1128, as amended by this act, if the transaction [received]
has been authorized by the affirmative vote of a majority, but no fewer

than two, of [those qualified directors on the board of directors or on a
duly empowered committee of the board] the qualified directors who
voted on the transaction, after [either required disclosure to them, to
the extent the information was not known by them, or compliance with
subsection (b) of this section; provided that action by a committee is so
effective only if (1) all committee members are qualified directors, and
(2) committee members are either all the qualified directors on the
board or are] required disclosure by the conflicted director of

information not already known by such qualified directors, or after

modified disclosure in compliance with subsection (b) of this section,

provided that where the action has been taken by a committee, all

members of the committee were qualified directors, and either (1) the

committee was composed of all the qualified directors on the board of
directors, or (2) the members of the committee were appointed by the

affirmative vote of a majority of the qualified directors on the board.

[(b) If a director has a conflicting interest respecting a transaction,
but neither he nor a related person of the director specified in
subparagraph (A) of subdivision (3) of section 33-1127 is a party to the
transaction, and if the director has a duty under law or professional
canon, or a duty of confidentiality to another person, respecting
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information relating to the transaction such that the director may not
make the disclosure described in subparagraph (B) of subdivision (4)
of section 33-1127, then disclosure is sufficient for purposes of
subsection (a) of this section if the director (1) discloses to the directors
voting on the transaction the existence and nature of his conflicting
interest and informs them of the character and limitations imposed by
that duty before their vote on the transaction, and (2) plays no part,
directly or indirectly, in their deliberations or vote.]

(b} Notwithstanding subsection (a) of this section, when a

transaction is a director's conflicting interest transaction only because a
related person described in subparagraph (E) or (F) of subdivision (5)
of section 33-1127, as amended by this act, is a party to or has a
material financial interest in the transaction, the conflicted director is

not obligated to make required disclosure to the extent that the

director reasonably believes that doing so would violate a duty

imposed under law, a legally enforceable obligation of confidentiality
or_a_professional ethics rule, provided that the conflicted director
discloses to_the qualified directors voting on the transaction: (1} All
information required_to_be disclosed that is not so violative, (2) the
existence and nature of the director's conflicting interest,_and (3) the
nature of the conflicted director's duty not to disclose the confidential

information.

(c) A majority, but no fewer than two, of all the qualified directors
on the board of directors, or on the committee, constitutes a quorum
for purposes of action that complies with this section. Directors' action
that otherwise complies with this section is not affected by the
presence or vote of a director who is not a qualified director.

[(d) For purposes of this section, "qualified director" means, with
respect to a director's conflicting interest transaction, any director who
does not have either (1) a conflicting interest respecting the transaction,
or (2) a familial, financial, professional or employment relationship
with a second director who does have a conflicting interest respecting
the transaction, which relationship would, in the circumstances,
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1181 reasonably be expected to exert an influence on the first director's
1182  judgment when voting on the transaction.]

1183 {(d) Where directors' action under this section does not satisfy a

1184 quorum or voting requirement applicable to the authorization of the

1185 transaction by reason of the certificate of incorporation, the bylaws or a

1186 provision of law, independent action to satisfy those authorization

1187  requirements must be taken by the board of directors or a committee,

1188 in which action directors who are not qualified directors may
1189  participate.

1190 Sec. 25. Section 33-1130 of the general statutes is repealed and the
1191 following is substituted in lieu thereof (Effective October 1, 2006):

1192 (a) Members' action respecting a director's conflicting interest
1193  transaction is effective for purposes of subdivision (2) of subsection (b)
1194  of section 33-1128, as amended by this act, if a majority of the votes
1195 cast by the members entitled to vote [were cast] are in favor of the

1196 transaction after (1) notice to members entitled to vote describing the
1197 [director's conflicting interest] action to be taken respecting the
1198 transaction, (2) provision to the corporation of the information referred
1199  to in subsection [(d)] (b} of this section, and (3) [required disclosure]
1200 communication to the members [who voted] entitled to vote on the
1201  transaction of the information that is the subject of required disclosure,
1202  to the extent the information [was] is not known by them.

1203 (b) A director who has a conflicting interest respecting the
1204 transaction shall, before the members' vote, inform the secretary or

1205 other officer or agent of the corporation authorized to tabulate votes, in

1206  writing, of any members entitled to vote who, to the knowledge of

1207 such director, are (1) a director who has a conflicting interest

1208 respecting the transaction, or (2) a related person of any such director,

1209  excluding a person described in subparagraph (F) of subdivision (5) of

1210  section 33-1127, as amended by this act.

1211 [(b)] (c} For purposes of this section, the members entitled to vote
1212 with respect to a director's conflicting interest transaction [means] are
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any members entitled to vote, except members entitled to vote who [,
to the knowledge, before the vote, of] the secretary or other officer or
agent of the corporation authorized to tabulate votes [, are (1) directors
who have a conflicting interest respecting the transaction, or (2)
controlled by directors who have] either knows, or under subsection
(b) of this section is notified, are either (1) a director who has a
conflicting interest respecting the transaction, or [by] (2) a related
person of [any such director, or both] the director, excluding a person
described in subparagraph (F) of subdivision (5) of section 33-1127, as
amended by this act.

[(c) The members entitled to vote present in person, or by proxy if
voting by proxy is permitted, or voting by ballot if voting by ballot is
permitted, constitute a quorum for purposes of action that complies
with this section, unless the certificate of incorporation or bylaws
require a greater number. Subject to the provisions of subsections (d)
and (e) of this section, members' action that otherwise complies with
this section is not affected by the presence of members, or the vote of
members, that are not members entitled to vote.

(d) For purposes of compliance with subsection (a) of this section, a
director who has a conflicting interest respecting the transaction shall,
before the members' vote, inform the secretary or other officer or agent
of the corporation authorized to tabulate votes, of the number, and the
identity of persons holding or controlling the vote, of all members that
the director knows are controlled by the director or by a related person
of the director, or both.]

(d}) A majority of the votes entitled to be_cast by the members
entitled to vote with respect to the transaction constitutes a quorum for
purposes of compliance with this section. Subject to the provisions of

subsection (e) of this section, members' action that otherwise complies
with this section is not affected by the presence, or by the voting, of
members that are not entitled to vote with respect to the transaction.

(e) If a members' vote does not comply with subsection (a) of this
section solely because of a director's failure [of a director] to comply
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1246  with subsection [(d)] (b} of this section, and if the director establishes
1247  that [his] the failure [did not determine and] was not intended [by
1248 him] to influence and did not in fact determine the outcome of the
1249  vote, the court may [, with or without further proceedings respecting
1250  subdivision (3) of subsection (b) of section 33-1128,] take such action
1251  respecting the transaction and the director, and may give such effect, if
1252  any, to the members' vote, as [it] the court considers appropriate in the

1253  circumstances.

1254 (f) Where members' action under this section does not satisfy a
1255 quorum or voting requirement applicable to the authorization of the
1256  transaction by reason of the certificate of incorporation, the bylaws or a
1257 provision of law, independent action to satisfy those authorization
1258 requirements must be taken by the members, in which action members
1259  that are not entitled to vote on the transaction may participate.

1260 Sec. 26. (NEW) (Effective October 1, 2006) (a) A director's taking
1261  advantage, directly or indirectly, of a business opportunity may not be
1262  the subject of equitable relief, or give rise to an award of damages or
1263  other sanctions against the director, in a proceeding by or in the right
1264  of the corporation on the ground that such opportunity should have
1265  first been offered to the corporation, if before becoming legally
1266 obligated respecting the opportunity the director brings it to the
1267  attention of the corporation and: (1) Directors' action disclaiming the
1268  corporation's interest in the opportunity is taken in compliance with
1269  the procedures set forth in section 33-1129 of the general statutes, as
1270 amended by this act, as if the decision being made concerned a
1271  director's conflicting interest transaction; or (2) members' action
1272 disclaiming the corporation's interest in the opportunity is taken in
1273 compliance with the procedures set forth in section 33-1130 of the
1274  general statutes, as amended by this act, as if the decision being made
1275  concerned a director's conflicting interest transaction; except that,
1276  rather than making required disclosure, as defined in section 33-1127
1277  of the general statutes, as amended by this act, in each case the director
1278  shall have made prior disclosure to those acting on behalf of the
1279  corporation of all material facts concerning the business opportunity
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that are then known to the director.

(b) In any proceeding seeking equitable relief or other remedies
based upon an alleged improper taking advantage of a business
opportunity by a director, the fact that the director did not employ the
procedure described in subsection (a) of this section before taking
advantage of the opportunity shall not create an inference that the
opportunity should have been first presented to the corporation or
alter the burden of proof otherwise applicable to establish that the
director breached a duty to the corporation in the circumstances.

Sec. 27. Subsection (b) of section 33-636 of the general statutes is
repealed and the following is substituted in lieu thereof (Effective
October 1, 2006):

(b) The certificate of incorporation may set forth: (1) The names and
addresses of the individuals who are to serve as the initial directors; (2)
provisions not inconsistent with law regarding: (A) The purpose or
purposes for which the corporation is organized; (B) managing the
business and regulating the affairs of the corporation; (C) defining,
limiting and regulating the powers of the corporation, its board of
directors and shareholders; (D) a par value for authorized shares or
classes of shares; (E) the imposition of personal liability on
shareholders for the debts of the corporation to a specified extent and
upon specified conditions; (3) any provision that under sections 33-600
to 33-998, inclusive, is required or permitted to be set forth in the
bylaws; (4) a provision limiting the personal liability of a director to
the corporation or its shareholders for monetary damages for breach of
duty as a director to an amount that is not less than the compensation
received by the director for serving the corporation during the year of
the violation if such breach did not (A) involve a knowing and
culpable violation of law by the director, (B) enable the director or an
associate, as defined in section 33-840, to receive an improper personal
economic gain, (C) show a lack of good faith and a conscious disregard
for the duty of the director to the corporation under circumstances in
which the director was aware that his conduct or omission created an

$SB547 / File No. 494 42




Cloe )

$SB547 File No. 494

1313 unjustifiable risk of serious injury to the corporation, (D) constitute a
1314 sustained and unexcused pattern of inattention that amounted to an
1315 abdication of the director's duty to the corporation, or (E) create
1316  liability under section 33-757, provided no such provision shall limit or
1317  preclude the liability of a director for any act or omission occurring
1318 prior to the effective date of such provision; and (5} a provision
1319  permitting or making obligatory indemnification of a director for
1320 liability, as defined in [subdivision (5) of] section 33-770, as amended
1321 by this act, to any person for any action taken, or any failure to take
1322  any action, as a director, except liability that (A} involved a knowing
1323  and culpable violation of law by the director, (B) enabled the director
1324  or an associate, as defined in section 33-840, to receive an improper
1325 personal gain, (C) showed a lack of good faith and a conscious
1326  disregard for the duty of the director to the corporation under
1327 circumstances in which the director was aware that his conduct or
1328 omission created an unjustifiable risk of serious injury to the
1329  corporation, (D) constituted a sustained and unexcused pattern of
1330  inattention that amounted to an abdication of the director's duty to the
1331  corporation or (E) created liability under section 33-757, provided no
1332 such provision shall affect the indemnification of or advance of
1333  expenses to a director for any liability stemming from acts or
1334  omissions occurring prior to the effective date of such provision.

1335 Sec. 28. Subsection (b) of section 33-1026 of the general statutes is
1336  repealed and the following is substituted in lieu thereof (Effective
1337  October 1, 2006):

1338 (b) The certificate of incorporation may set forth: (1) The names and
1339  addresses of the individuals who are to serve as the initial directors; (2)
1340  provisions not inconsistent with law regarding: (A) Managing and
1341 regulating the affairs of the corporation; or (B) defining, limiting and
1342  regulating the powers of the corporation, its board of directors and
1343 members or any class of members; (3) any provision that under
1344  sections 33-1000 to 33-1290, inclusive, is required or permitted to be set
1345  forth in the bylaws; (4) a provision limiting the personal liability of a
1346  director to the corporation or its members for monetary damages for
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breach of duty as a director to an amount that is not less than the
compensation received by the director for serving the corporation
during the year of the violation if such breach did not (A) involve a
knowing and culpable violation of law by the director, (B) enable the
director or an associate, as defined in section 33-840, to receive an
improper personal economic gain, (C) show a lack of good faith and a
conscious disregard for the duty of the director to the corporation
under circumstances in which the director was aware that his conduct
or omission created an unjustifiable risk of serious injury to the
corporation, or (D) constitute a sustained and unexcused pattern of
inattention that amounted to an abdication of the director's duty to the
corporation, provided no such provision shall limit or preclude the
liability of a director for any act or omission occurring prior to the
effective date of such provision; and (5) a provision permitting or
making obligatory indemnification of a director for liability, as defined
in [subdivision (5) of] section 33-1116, as amended by this act, to any

person for any action taken, or any failure to take any action, as a
director, except liability that (A) involved a knowing and culpable
violation of law by the director, (B) enabled the director or an
associate, as defined in section 33-840, to receive an improper personal
gain, (C) showed a lack of good faith and a conscious disregard for the
duty of the director to the corporation under circumstances in which
the director was aware that his conduct or omission created an
unjustifiable risk of serious injury to the corporation, or (D) constituted
a sustained and unexcused pattern of inattention that amounted to an
abdication of the director's duty to the corporation, provided no such
provision shall affect the indemnification of or advance of expenses to
a director for any liability stemming from acts or omissions occurring
prior to the effective date of such provision.

This act shall take effect as follows and shall amend the following
sections:

Section 1 October 1, 2006 33-602
Sec. 2 October 1, 2006 New section
Sec. 3 October 1, 2006 33-717(d)
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Sec. 4 October 1, 2006 33-724
Sec. 5 October 1, 2006 33-764
Sec. 6 October 1, 2006 33-770
Sec. 7 October 1, 2006 33-773
Sec. 8 October 1, 2006 33-775
Sec. 9 October 1, 2006 33-781
Sec. 10 October 1, 2006 33-782
Sec. 11 October 1, 2006 33-783
Sec. 12 October 1, 2006 33-784
Sec. 13 October 1, 2006 33-897(d)
Sec. 14 October 1, 2006 33-900(a)
Sec. 15 October 1, 2006 New section
Sec. 16 October 1, 2006 33-1002
Sec. 17 October 1, 2006 New section
Sec. 18 October 1, 2006 33-1110
Sec. 19 October 1, 2006 33-1116
Sec. 20 October 1, 2006 33-1119
Sec. 21 October 1, 2006 33-1121
Sec. 22 October 1, 2006 33-1127
Sec. 23 October 1, 2006 33-1128
Sec. 24 October 1, 2006 33-1129
Sec. 25 October 1, 2006 33-1130
Sec. 26 October 1, 2006 New section
Sec. 27 October 1, 2006 33-636(b)
Sec. 28 October 1, 2006 33-1026(b)

JUD Joint Favorable Subst.
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The following fiscal impact statement and bill analysis are prepared for the benefit of members of the
General Assembly, solely for the purpose of information, summarization, and explanation, and do not

represent the intent of the General Assembly or either House thereof for any purpose:

I
OFA Fiscal Note
State Impact: None
Municipal Impact: None
Explanation

This bill, which makes various changes to stock and nonstock

corporation laws, will have no fiscal impact.

The Out Years

State Impact: None

Municipal Impact: None
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OLR Bill Analysis
sSB 547

AN ACT CONCERNING THE CONNECTICUT BUSINESS
CORPORATION ACT AND THE CONNECTICUT REVISED
NONSTOCK CORPORATION ACT.

SUMMARY:

This bill makes various changes to the stock and nonstock corporation
laws. It:

1. makes several changes regarding a director’s conflicting interest
transactions, including expanding the category of people whose
interest in a transaction will be attributed to the director;

2. establishes a procedure for a director who wants to take
advantage of a business opportunity that might be suitable for a
corporation to first present it to the board or shareholders to

obtain a disclaimer;

3. clarifies the procedure for a court to dismiss a derivative
proceeding after qualified directors have made a reasonable
determination that the suit is not in the corporation’s best
interest;

4. alters the rules pertaining to which directors are qualified to
approve indemnification of directors; and

5. eliminates the right of non-public corporations or their
shareholders, in connection with a corporate dissolution
proceeding, to purchase shares to avoid the dissolution under

certain circumstances.
The bill also makes several technical changes.
EFFECTIVE DATE: October 1, 2006
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DERIVATIVE ACTIONS

By law, any stockholder may initiate a stockholder’s lawsuit in his
own name and on behalf of other stockholders to protect the
corporation from the wrongful acts of its directors and officers. This is
called a derivative action.

The law requires a court to dismiss a derivative action if
independent directors determine by a majority vote, at a meeting
where independent directors constitute a quorum, that it is not in the
corporation’s best interest. The law does not define “independent
director.” But it specifies that none of the following by itself can cause
a director not to be independent: (1) the nomination or election of the
director by people who are defendants in the derivative proceeding, or
against whom action is demanded; (2) the naming of the director as a
defendant in the derivative proceeding or as a person against whom
action is demanded; or (3) the director’s approval of the act of being
challenged in the derivative proceeding if the act resulted in no
personal benefit to him.

The bill instead gives the authority to determine that a derivative
action is not in the corporation’s best interest to directors who do not
have (1) a material interest in the outcome of the proceeding or (2) a
material relationship with a person who has such an interest.

The bill defines a “material relationship” as a familial, financial,
professional, employment, or other relationship that would reasonably
be expected to impair the objectivity of the director’s judgment when
participating in the action to be taken.

It defines a “material interest” as an actual or potential benefit or
detriment, other than one that would (1) devolve on the corporation or
the shareholders generally and (2) reasonably be expected to impair
the objectivity of the director’s judgment when participating in the
action to be taken.

The bill specifies that the presence of one or more of the following

circumstances does not automatically result in a director having a
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conflict of interest:

1. nomination or election of the director to the current board by
any director who is not a qualified director with respect to the
matter, or by any person that has a material relationship with
that director, acting alone or participating with others;

2. service as a director of another corporation of which a director
has a conflict of interest or service as a director of such
corporation by any individual who has a material relationship
with the director; or

3. status as a named defendant, as a director against whom action
is demanded, or as a director who approved the conduct being
challenged.

DUTIES OF OFFICERS

Under the bill, each officer has the authority and must perform the
functions, instead of the duties, set forth in the bylaws or, to the extent
consistent with the bylaws, the functions, instead of the duties,
prescribed by the board of directors or an officer authorized by the
board.

AUTHORIZATION OF INDEMNIFICATION FOR DIRECTORS

By law, a corporation may indemnify a director for liability he
incurred in a legal proceeding if the board, a board committee, or the
shareholders determine that he met the standard of conduct the law
requires. Under current law, the determination may be made by a
majority vote of disinterested directors, or a majority of a committee of
disinterested directors.

Current law defines “disinterested director” as one who, at the time
of a vote relating to indemnification, (1) is not a party to the
proceeding or (2) does not have a familial, financial, professional, or
employment relationship with the director whose indemnification or
advance for expenses is the subject of the decision being made that
would reasonably be expected to influence his judgment.
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The bill requires that qualified directors instead of disinterested
directors make the decision. The main differences are (1) the additional
requirement that the relationship must be material; (2) the relationship
is not limited to the ones specified above but can be any other
relationship; and (3) the relationship must be one that would
reasonably be expected to impair the director’s objectivity instead of a
relationship that would reasonably be expected to influence his

judgment.

The bill defines the term “qualified director” as one who, at the time
action is to be taken, (1) is not a director who is a party to the
proceeding or sought approval for the transaction or (2) does not have
a material relationship with such a director. A “material relationship”
means a familial, financial, professional, employment or other
relationship that would reasonably be expected to impair the
objectivity of the director’s judgment when participating in the action
to be taken. A “material interest” means an actual or potential benefit
or detriment, other than one which would devolve on the corporation
or the shareholders generally, that would reasonably be expected to
impair the objectivity of the director’s judgment when participating in

the action to be taken.

The bill specifies that the presence of one or more of the following
circumstances does not automatically prevent a director from being a
qualified director:

1. nomination or election to the current board by any director who
is not a qualified director, or by any person that has a material
relationship with that director, acting alone or participating
with others; or

2. service as a director of another corporation of which a director
who has a conflict of interest, or any individual who has a
material relationship with the director who has a conflict of

interest, is also a director.

By law, a corporation may advance funds to pay for or reimburse
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the reasonable expenses incurred by a director in a legal proceeding
against him before the proceeding is over. A corporation may do so by
a vote of disinterested directors or a vote of shareholders. Just as with
the indemnification process, the bill replaces the concept of
disinterested director with the concept of qualified directors.

DIRECTOR’S CONFLICT OF INTEREST TRANSACTIONS

By law, a court may not invalidate a transaction by a corporation or
any entity it controls, award damages, or otherwise remedy conduct
because a director had a conflict of interest if it:

1. does not come within the statutory definition of a director’s

conflicting interest transaction,

2. was disclosed to the board and approved by a majority of
directors who do not have a conflict of interest regarding the

vote, or

3. was approved by a majority vote of shares not owned or
controlled by a director who has a conflict of interest.

The bill retains this rule and general approach, but makes several
adjustments to it.

First, it alters the definition of a director’s conflicting interest
transaction. Under current law, a transaction can be a conflicting
interest transaction if a director or related person is a party or has a
beneficial financial interest in, or is so closely linked to, a transaction
and it is of such financial significance that it reasonably would be
expected to influence the director’s judgment.

The bill is similar in that it makes a transaction conflicting if the
director knew that a related person was a party or had a material
financial interest. But the bill eliminates the current definition and
replaces it with a broader definition that specifically includes a larger
class of people. Specifically, the bill adds the following classes of
people to the definition of “related people”: the director’s or spouse’s
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grandparents, stepchildren, stepparents, aunts, uncles, nieces,
nephews, and any of their spouses. It also adds any entity they control.
Finally, it adds any entity controlled by the director’s spouse, or the
director’s or spouse’s child, grandchild, parent, or sibling, or the
spouse of any such person.

Current law also defines a transaction as conflicting if it is brought
before the board, or it normally would been brought before the board,
and the director knows that certain people or entities are either (1) a
party to the transaction or (2) have such a financially significant
interest in the transaction that it would reasonably be expected to exert
an influence on the director’s judgment. The people or entities are:

1. an entity of which the director is a director, general partner,
agent, or employee, or a person that controls such an entity, or
an entity that is controlled by or under common control with

such an entity; or

2. a person who is the director’s general partner, principal, or

employer.

The bill eliminates this provision but substitutes a similar one. The
main differences are that the bill includes limited liability companies
and other unincorporated entities of which the director is a member of
its governing body. The bill excludes an entity for which the director
acts as an agent.

The bill defines “control” as:

1. having the power, directly or indirectly, to elect or remove a
majority of the members of the board or other governing body
of an entity, whether through the ownership of voting shares or
interests, by contract, or otherwise; or

2. being subject to a majority of the risk of loss from the entity’s
activities or entitled to receive a majority of the entity’s residual

returns.
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The bill defines “material financial interest” as a financial
interest in a transaction that would reasonably be expected to impair
the director’s objectivity when participating in an action to authorize
the transaction.

Transactions that are Fair to the Corporation

The law also prohibits a court from invalidating a conflicting
interest transaction if it was fair to the corporation. The bill defines this
as any transaction that as a whole benefited the corporation, taking
into appropriate account whether it was:

1. fair in terms of the director’s dealings with the corporation; and

2. comparable to what might have been obtainable in an “arm'’s
length transaction,” in light of what the corporation paid and
received.

Approval By the Board of Directors

By law, the board or a board committee can approve a transaction
involving a conflict of interest under certain circumstances, including
that the vote to approve be by qualified directors (those who do not
have a conflict of interest) after certain required disclosures. The bill
alters the class of directors that can vote on such approval.

Qualified Director. Under current law, a “qualified director” for
this purpose is any director who does not have either (1) a conflicting
interest respecting the transaction or (2) a familial, financial,
professional, or employment relationship with another director who
has a conflicting interest in the transaction that, in the circumstances,
would reasonably be expected to influence the first director’s
judgment when voting on the transaction.

The bill alters this definition of “qualified director” by requiring that
the relationship reasonably be expected to impair a director’s
objectivity instead of requiring that the relationship reasonably be
expected to influence the director’s judgment.
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Required Disclosures. The law also requires that the director make
certain disclosures to the board in connection with the board’s decision
concerning approving the transaction. Current law requires that the
disclosures include all facts the director knows about the transaction
that an ordinarily prudent person would reasonably believe to be
material to determine whether to proceed with the transaction.
Instead, the bill requires that the disclosures include all facts the
director knows about the transaction that a director free of the conflict
of interest would reasonably believe to be material in deciding
whether to proceed with the transaction.

Limited Disclosures to Qualified Directors. Under current law, a
director does not have to make those disclosures if he has a duty under
law or a professional cannon, or otherwise has a duty of confidentiality
to another person, about information relating to the transaction. The
rule applies only if the director is in a fiduciary position with respect to
a trust, estate, incompetent, conservatee, or minor that is either a party
to the transaction or has a financially significant beneficial interest in it.
Under such circumstances, he is required to disclose to the directors
voting on the transaction only the existence and nature of his
conflicting interest and inform them of the character and limitations
imposed by that duty before their vote on the transaction.

The bill instead allows a director to refrain from full disclosure if the
transaction is a conflict because any of the following is a party or has a
material financial interest: (1) a domestic or foreign business or
nonprofit corporation of which he is a director; (2) an unincorporated
entity of which he is a general partner or a member of the governing
body; or (3) an individual, trust, or estate for whom, or of which he is a
trustee, guardian, personal representative, or similar fiduciary; or (4) a
person or entity controlled by his employer. Under such
circumstances, the bill requires that the disclosures to qualified
directors include (1) all information that does not violate the director’s
duty of confidentiality, (2) the existence and nature of his conflicting
interest, and (3) the nature of his duty not to disclose the confidential
information.
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Voting or Quorum Requirement. The bill specifies that when the
directors’ action to approve a transaction does not satisfy a quorum or
voting requirement that applies to the authorization of the transaction
under the certificate of incorporation, the bylaws, or a provision of
law, the board must take independent action to satisfy those
authorization requirements. The bill permits directors who are not
qualified directors to participate in such action.

APPROVAL BY SHAREHOLDERS

By law, a court may not invalidate a corporation’s transaction,
award damages, or otherwise remedy conduct because a director had a
conflict of interest if a majority of the votes cast by shareholders who
do not have a conflict approve it. The bill requires that approval be by
a majority of the votes cast by holders of all qualified shares instead of
by a majority of the votes entitled to be cast by holders of all qualified
shares.

Under current law, a director who has a conflicting interest
respecting the transaction must, before the shareholders’ vote, inform
the secretary or other corporate officer or agent authorized to tabulate
votes, of the number of all the shares that the director knows are
owned by, or the voting of which is controlled by, the director or by a
person related to the director. The bill requires that the director do so
in writing. Also, it eliminates the requirement that the information the
director provides include the identity of persons holding or controlling
the vote.

Other Voting or Quorum Requirements. The bill specifies that
when the shareholders’ action to approve a transaction does not satisfy
a quorum or voting requirement that applies to the authorization of
the transaction under the certificate of incorporation, the bylaws, or a
provision of law, the shareholders must take independent action to
satisfy those authorization requirements. The bill permits holders of
shares that are not qualified shares to participate in such action.

PROCEDURE FOR JUDICIAL DISSOLUTION
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The bill eliminates a non-public corporation’s duty to send
shareholders a notice stating that they are entitled to avoid the
dissolution of the corporation by electing to purchase the shares of the
person seeking dissolution when the dissolution is based on a
proceeding by a shareholder or a director in which it is established that
either (1) the directors are deadlocked in the management of the
corporate affairs and the shareholders are unable to break the
deadlock, or (2) the shareholders are deadlocked in voting power for
the election of directors and have been unable at the preceding annual
meeting to elect successors to directors whose term would normally
have expired upon the election of their successors.

It also eliminates the right of a corporation to elect, or if it fails to
elect, one or more shareholders to elect to purchase all shares owned
by the petitioning shareholder at the fair value of the shares when the
dissolution is for the same reason as specified above.

A non-public corporation is one that does not have shares listed on
a national securities exchange or regularly traded in a market
maintained by one or more members of a national or affiliated
securities association.

CORPORATE OPPORTUNITIES

The common law doctrine of “corporate opportunity” is a part of
the director’s duty of loyalty to the corporation. Under this doctrine, a
corporation has a right to act before its director do, on certain business
opportunities that come to the director’s attention. In such situations, a
director who acts on the opportunity for his own benefit without
having first presented it to the corporation can be held to have
“usurped” or “intercepted” the corporation’s right. A director who has
violates his duty of loyalty is subject to damages or equitable remedies,
including injunction, disgorgement, or the imposition of a constructive
trust in the corporation’s favor.

The bill provides a safe harbor for a director considering possible
involvement with a prospective business opportunity that might

sSB547 / File No. 494 - 56
ST e

voeT ) -




=

sSB547 File No. 494

constitute a “corporate opportunity.” It allows a director to present a
business opportunity to the board or its shareholders for consideration.
By following the bill’s procedures before pursuing the opportunity for
himself, the director can receive a disclaimer of the corporation’s
interest in the matter and thereby be able to pursue the opportunity
himself.

The bill protects a director from damages or some other remedy in a
lawsuit against him by the corporation or shareholders initiating a
legal action in the corporation’s name because he directly or indirectly
took advantage of a business opportunity that should have first been
offered to the corporation, if he gets the board of directors or the
shareholders to reject the opportunity. Before seeking such rejection,
the bill requires the director to disclose all material facts that he knows
about the business opportunity.

Board Approval

The bill requires that a director get the approval of qualified
directors in the same manner and following the same procedures that a
director seeking approval of a transaction involving a conflict of
interest must follow.

Specifically, the bill requires the approval to be by the affirmative
vote of a majority, but at least two, of the qualified directors. It permits
approval by a board committee if all committee members were
qualified directors and either (1) the committee consisted of all the
qualified directors on the board of directors or (2) the committee
members were appointed by the affirmative vote of a majority of the
qualified directors on the board.

The bill defines a “qualified director” for this purpose as one who
(1) is not attempting to take advantage of the business opportunity and
(2) does not have a material relationship with another director
attempting to take advantage of the business opportunity. The bill
defines “material relationship” for this purpose as a familial, financial,
professional, employment, or other relationship that would reasonably
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be expected to impair the director's objective judgment when
participating in the action to be taken.

Shareholder Approval

Under the bill, shareholders” action to reject a business opportunity
is effective if a majority of the votes cast by the holders of all qualified
shares favor the rejection after (1) notice to shareholders describing the
business opportunity and (2) disclosure to the shareholders of all
material facts that the director knows about the business opportunity.

The term “qualified shares” means all shares entitled to be voted
with respect to the rejection of the business opportunity except for
shares that the secretary or other officer or agent of the corporation
authorized to tabulate votes either knows, or has been advised by the
director seeking the vote are held by (1) a director who has a conflict of
interest concerning the vote or (2) a person of the director other than a
person that is, or an entity controlled by, an employer of the director.

The bill defines related person as:
1. the director’s spouse;

2. a child, stepchild, grandchild, parent, step parent, grandparent,
sibling, step sibling, half sibling, aunt, uncle, niece or nephew,
(or their spouse), of the director or of the director’s spouse;

3. anindividual living in the director’s home;

4. an entity, other than the corporation (or an entity the corporation
controls), controlled by the director or anyone specified above;
and

5. a domestic or foreign (a) business or nonprofit corporation, other
than the corporation or (an entity the corporation controls), of
which the director is a director; (b) unincorporated entity of
which the director is a general partner or a member of the
governing body; or (c) individual, trust, or estate for whom or of
which the director is a trustee, guardian, personal representative,
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or similar fiduciary.

BACKGROUND
Business Opportunity

Connecticut courts recognize a corporation’s right to sue a director
for usurping a corporate opportunity. To prevail on a claim of
usurpation of a corporate opportunity, a plaintiff bears the burden of
establishing: (1) a fiduciary relationship between the corporation and
the alleged wrongdoers and (2) the existence of a corporate
opportunity (Murphy v. Wakelee, 247 Conn. 396, 404 (1998)).

A key issue is whether the corporate opportunity falls within the
corporation’s avowed business purpose. Courts consider whether (1)
the business opportunity was one in which the complaining
corporation had an interest or an expectancy growing out of an
existing contractual right; (2) there was a close relationship between
the opportunity and the corporation’s business purposes and current
activities; and (3) the business areas contemplated by the opportunity
were readily adaptable to the corporation’s existing business, in light
of its fundamental knowledge, practical experience, facilities,
equipment, and personnel (Ostrowski v. Avery, 243 Conn. 355(1997)).

Adequate disclosure of a corporate opportunity is an absolute
defense to liability for alleged usurpation of such a corporate
opportunity. The director must fully disclose the opportunity to the
board and it must be rejected by at least a disinterested vote of the

board of directors.

Corporate fiduciaries bear the burden of proving, by clear and
convincing evidence, that they have not usurped a corporate
opportunity. If they wish to take advantage of a safe harbor, they must
establish the adequacy of their disclosures to the corporation. In the
absence of such disclosures, corporate fiduciaries must prove that they
did not deprive the corporation of an opportunity that it could have
pursued. To determine this, courts consider whether:

1. the corporation was financially able to exploit the opportunity;
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2. the opportunity was within the corporation’s line of business;

3. the corporation had an interest or expectancy in the opportunity;
and

4. by taking the opportunity for his own, the corporate fiduciary
would be placed in a position inimicable to his duties to the

corporation.

COMMITTEE ACTION

Judiciary Committee

Joint Favorable Substitute
Yea 38 Nay 0 (03/27/2006)
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Offered by:
SEN. DELUCA, 32“d Dist. SEN. GUNTHER, 21st Dist.
SEN. CAPPIELLO, 24t Dist. SEN. HERLIHY, 8th Dist.
SEN. COOQOK, 18th Dist. SEN., KISSEL, 7th Dist. .
SEN. FASANO, 34th Dist. SEN. MCKINNEY, 28th Dist.
SEN. FREEDMAN, 26th Dist. SEN. NICKERSON, 36th Dist.
SEN. GUGLIELMO, 35t Dist. SEN. RORABACK, 30th Dist.

To: Subst. Senate Bill No. 547 File No. 494 Cal. No. 350

"AN ACT CONCERNING THE CONNECTICUT BUSINESS
CORPORATION ACT AND THE CONNECTICUT REVISED
NONSTOCK CORPORATION ACT."
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After the last section, add the following and renumber sections and

internal references accordingly:

"Sec. 501. Subsection (b) of section 12-214 of the 2006 supplement to
the general statutes is repealed and the following is substituted in lieu
thereof (Effective July 1, 2006, and applicable to income years commencing
on or after January 1, 2006):

(b) (1) With respect to income years commencing on or after January
1, 1989, and prior to January 1, 1992, any company subject to the tax
imposed in accordance with subsection (a) of this section shall pay, for
each such income year, an additional tax in an amount equal to twenty
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pér cent of the tax calculated under said subsection (a) for such income
year, without reduction of the tax so calculated by the amount of any
credit against such tax. The additional amount of tax determined
under this subsection for any income year shall constitute a part of the
tax imposed by the provisions of said subsection (a) and shall become
due and be paid, collected and enforced as provided in this chapter.

(2) With respect to income years commencing on or after January 1,
1992, and prior to January 1, 1993, any company subject to the tax
imposed in accordance with subsection (a) of this section shall pay, for
each such income year, an additional tax in an amount equal to ten per
cent of the tax calculated under said subsection (a) for such income
year, without reduction of the tax so calculated by the amount of any
credit against such tax. The additional amount of tax determined
under this subsection for any income year shall constitute a part of the
tax imposed by the provisions of said subsection (a) and shall become
due and be paid, collected and enforced as provided in this chapter.

(3) With respect to ihcome years commencing on or after January 1,
2003, and prior to January 1, 2004, any company subject to the tax
imposed in accordance with subsection (a) of this section shall pay, for
each such income year, an additional tax in an amount equal to twenty
per cent of the tax calculated under said subsection (a) for such income
year, without reduction of the tax so calculated by the amount of any
credit against such tax. The additional amount of tax determined
under this subsection for any income year shall constitute a part of the
tax imposed by the provisions of said subsection (a) and shall become

due and be paid, collected and enforced as provided in this chapter.

(4) With respect to income years commencing on or after January 1,
2004, and .prior to January 1, 2005, any company subject to the tax
imposed in accordance with subsection (a) of this section shall pay, for
each such income year, an additional tax in an amount equal to
twenty-five per cent of the tax calculated under said subsection (a) for
such income year, without reduction of the tax so calculated by the

amount of any credit against such tax, except that any company that
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pays the minimum tax of two hundred fifty dollars under section 12-

219, as amended, or 12-223c for such income year shall not be subject
to the additional tax imposed by this subdivision. The additional
amount of tax determined under this subdivision for any income year
shall constitute a part of the tax imposed by the provisions of said
subsection (a) and shall become due and be paid, collected and
enforced as provided in this chapter.

(6) With respect to income years commencing on or after January 1,
2006, and prior to January 1, 2007, any company subject to the tax
imposed in accordance with subsection (a) of this section shall pay,
except when the tax so calculated is equal to two hundred fifty dollars,
for each such income year, an additional tax in an amount equal to
twenty per cent of the tax calculated under said subsection (a) for such
income year, without reduction of the tax so calculated by the amount
of any credit against such tax. The additional amount of tax
determined under this subsection for any income year shall constitute
a part of the tax imposed by the provisions of said subsection (a) and
shall become due and be paid, collected and enforced as provided in
this chapter.

[(6) With respect to income years commencing on or after January 1,
2007, and prior to January 1, 2008, any company subject to the tax
imposed in accordance with subsection (a) of this section shall pay,
except when the tax so calculated is equal to two hundred fifty dollars,
for each such income year, an additional tax in an amount equal to
fifteen per cent of the tax calculated under said subsection (a) for such
income year, without reduction of the tax so calculated by the amount
of any credit against such tax. The additional amount of tax
determined under this subsection for any income year shall constitute
a part of the tax imposed by the provisions of said subsection (a) and
shall become due and be paid, collected and enforced as provided in
this chapter.]

Sec. 502. Subsection (b) of section 12-219 of the 2006 supplement to
the general statutes is repealed and the following is substituted in lieu

LCO No. 4086 ' o 3




[bé’) SSB 547 F.SEN ,7 Amendment

77
78

79
80
81
82
83
84
85
86
87
88
89

90
91
92
93
94
95
96
97
98
99
100

101
102
103
104
105
106
107
108
109

thereof (Effective July 1, 2006, and applicable to income years commencing
on or after January 1, 2006):

(b) (1) With respect to income years commencing on or after January
1, 1989, and prior to January 1, 1992, the additional tax imposed on any
company and calculated in accordance with subsection (a) of this
section shall, for each such income year, except when the tax so
calculated is equal to two hundred fifty dollars, be increased by adding
thereto an amount equal to twenty per cent of the additional tax so
calculated for such income year, without reduction of the additional
tax so calculated by the amount of any credit against such tax. The
increased amount of tax payable by any company under this section,
as determined in accordance with this subsection, shall become due
and be paid, collected and enforced as provided in this chapter.

(2) With respect to income years commencing on or after January 1,
1992, and prior to January 1, 1993, the additional tax imposed on any
company and calculated in accordance with subsection (a) of this
section shall, for each such income year, except when the tax so
calculated is equal to two hundred fifty dollars, be increased by adding
thereto an amount equal to ten per cent of the additional tax so
calculated for such income year, without reduction of the tax so
calculated by the amount of any credit against such tax. The increased
amount of tax payable by any company under “this section, as
determined in accordance with this subsection, shall become due and
be paid, collected and enforced as provided in this chapter.

(3) With respect to income years commencing on or after January 1,
2003, and prior to January 1, 2004, the additional tax imposed on any
company and calculated in accordance with subsection (a) of this
section shall, for each such income year, be increased by adding
thereto an amount equal to twenty per cent of the additional tax so
calculated for such income year, without reduction of the tax so
calculated by the amount of any credit against such tax. The increased
amount of tax payable by any company under this section, as
determined in accordance with this subsection, shall become due and
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be paid, collected and enforced as provided in this chapter.

(4) With respect to income years commencing on or after January 1,
2004, and prior to January 1, 2005, the additional tax imposed on any
company and calculated in accordance with subsection (a) of this
section shall, for each such income year, be increased by adding
thereto an amount equal to twenty-five per cent of the additional tax so
calculated for such income year, without reduction of the tax so
calculated by the amount of any credit against such tax, except that
any company that pays the minimum tax of two hundred fifty dollars
under this section or section 12-223c for such income year shall not be
subject to such additional tax. The increased amount of tax payable by
any company under this subdivision, as determined in accordance
with this subsection, shall become due and be paid, collected and
enforced as provided in this chapter.

(5) With respect to income years commencing on or after January 1,
2006, and prior to January 1, 2007, the additional tax imposed on any
company and calculated in accordance with subsection (a) of this
section shall, for each such income year, except when the tax so
calculated is equal to two hundred fifty dollars, be increased by adding
thereto an amount equal to twenty per cent of the additional tax so
calculated for such income year, without reduction of the tax so
calculated by the amount of any credit against such tax. The increased
amount of tax payable by any company under this section, as
determined in accordance with this subsection, shall become due and

be paid, collected and enforced as provided in this chapter.

[(6) With respect to income years commencing.on or after January 1,
2007, and prior to January 1, 2008, the additional tax imposed on any -
company and calculated in accordance with subsection (a) of this
section shall, for each such income year, except when the tax so
calculated is equal to two hundred fifty dollars, be increased by adding
thereto an amount equal to fifteen per cent of the additional tax so
calculated for such income year, without reduction of the tax so
calculated by the amount of any credit against such tax. The increased
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143 amount of tax payable by any company under this sectlon “as

144  determined in accordance with this subsection, shall become due and
145  be paid, collected and enforced as provided in this chapter.]' U
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REPORT ON BILLS FAVORABLY REPORTED BY COMMITTEE

COMMITTEE: Judiciary Committee

File No.:
Bill No.: SB-547
PH Date: 3/14/2006
Action/Date: JFS 3/27/06
Reference Change:

TITLE OF BILL:

AN ACT CONCERNING THE DUTIES AND RESPONSIBILITIES OF DIRECTORS AND
OFFICERS OF BUSINESS CORPORATIONS AND NONSTOCK CORPORATIONS.

SPONSORS OF BILL:
Connecticut Bar Association

REASONS FOR BILL:

To amend the Connecticut Corporation Act to adopt recent changes to the Model Business
Corporation Act concerning the duties and responsibilities of corporate directors and officers
and to make similar amendments to the Connecticut Revised Nonstock Corporation Act in
order to ensure Connecticut’s corporate statutes remain current and up to date.

Substitute Language
Redefines the meaning of “Related person” and inserts a technical change to the definition of
“Material relationship”

RESPONSE FROM ADMINISTRATION/AGENCY:
Nothing submitted
NATURE AND SOURCES OF SUPPORT:

Connecticut Bar Association —This bill is necessary to ensure that Connecticut's corporate
statutes remain current and up to date. The bill will also help make the state a more favorable
location for business to incorporate and retain their headquarters, increasing employment
opportunities for Connecticut citizens and revenue to the state. This bill would amend the
Connecticut Business Corporation Act to adopt recent changes to the Model Business
Corporation Act (MBCA) and similar corresponding amendments to the Connecticut Revised
Nonstock Corporation Act.

JNNERHE
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Connecticut adopted the MBCA in 1995, and this bill is part of the ongoing process of
updating Connecticut's corporate statutes and keeping them current with the MBCA. There
are distinct advantages to Connecticut's adoption of the MBCA in its most current version.
First, the model act promotes uniformity among the states. As Connecticut is a small state
with relatively little corporate case law, case law from other states can provide valuable
insight to assist with interpreting the statute. Second, the MBCA has an official commentary,
which is a useful source of information to lawyers and the courts about the meaning and
interpretation of the law. As the MBCA is updated, the official comments are updated as well.

The changes fall into several categories. The bill would:

o Clarify the handling of directors' conflicting interest transactions, which are
transactions in which a director is a party or has a material financial interest.

e Create a procedure for a director wishing to take advantage of a business
opportunity that might be suitable for the corporation to first present the business
opportunity to the board or shareholders to obtain a disclaimer of the corporation's
interest in the proposed business opportunity.

o Clarify the procedure for requiring a court to dismiss a derivative proceeding after
qualified directors have made a reasonable determination that the suit is not in the
best interest of the corporation.

¢ Clarify the rules pertaining to which directors are qualified to approve indemnification
of directors.

e Make corresponding changes in the Connecticut Revised Nonstock Corporation Act.

The Section recommends that the committee amend the bill in sections 9 and 22 to retain the
current definition of "Related Person” set forth in C.G.S. 8833-781(3) and 33-1 127(3), as
described below. (Addressed in substitute language)

NATURE AND SOURCES OF OPPOSITION:

Connecticut Business & Industry Association (CBIA)-Greatest concern with this legislation is
that we have not heard any compelling reason to change the statutes governing Connecticut
corporations. These corporations are familiar with these statutes and understand how to
comply with them. CBIA has not received any comment from our member companies that
these statutes are in some way deficient, onerous or otherwise in need of modification.

We have heard from certain of them that at least two of the proposed changes would be
problematic. First, in line number 155, defines “material relationship” to include “familiar,
financial, professional, employment or other relationship.” We believe that the language “or
other” is extremely broad. In order for companies to comply with their governing statutes, the
language should be as clear as possible. (Addressed in substitute language)

CONNECTICUT
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Second, in lines 445 and 446, this bill includes in the definition of “related person” an aunt,
uncle, niece, nephew, or spouse or any thereof” with respect to the provision governing
director’s conflicting interest transactions. This language is extremely broad and would be
burdensome for a company to ensure compliance. (Addressed in substitute language)

Sarah Kolb 4/3/06
Reported by Date
CONNECTICUT

STATE LIBRARY

LEGISLATIVE REFE E
" SECTION RENCE Page 3 0of 3 SB-547



JUDICIARY COMMITTEE
VOTE TALLY SHEET

Bill No.: SB-547 Amendment Letter:

AN ACT CONCERNING THE DUTIES AND RESPONSIBILITIES OF DIRECTORS AND

OFFICERS OF BUSINESS CORPORATIONS AND NONSTOCK CORPORATIONS.

Chair: MCDONALD, A.

Motion: DYSON, W.

Action: Joint Favorable Substitute

Language Proposed Substitute

Change:

Second: MCMAHON, F.

Voting

TOTALS 38

Yea Nay Abstain

38 0

3

Absent and Not Voting

Voice Vote ]

yea nay abstain absent

ea nay abstain absent

~

Sen. McDonald, A. S27 X Rep. McMahon, F. 015 X
'Rep. Lawlor, M. 099 X Sen. Meyer, E. S12 X

Sen. Handley, M. S04 X Rep. Michele, R. 077 X

Rep. Spallone, J. 036 X Rep. Olson, M. 046 X

Sen. Kissel, J. S07 X Rep. O'Neill, A. 069 X

Rep. Farr, R. 019 X Rep. Powers, C. 151 X

Rep. Barry, R. 012 X Sen. Roraback, A. S30 X

Rep. Berger, J. 073 X Rep. Rowe, T. 123 X

Rep. Cafero, L. 142 X Rep. Serra, J. 033 X

Rep. Candelaria, J. 095 X Rep. Staples, C. 096 X

Sen. Cappiello, D. 524 X Rep. Stone, C. 009 X
| Sen. Coleman, E. S02 X Rep. Walker, T. 093 X

Rep. Dillon, P. 092 X Rep. Winkler, L. 041 X

Rép. Doyle, P. 028 X

Rep. Dyson, W. 094 X

Rep. Fox, G. 146 X

Rep. Fritz, M. 090 X

Rep. Geragosian, J. 025 X

Rep. Giegler, J. 138 X

Rep. Godfrey, B. 110 X

Sen. Gomes, E. 523 X

Rep. Gonzalez, M. 003 X

Rep. Green, K. 001 X

Rep. Hamm, G. 034 X

Rep. Hamzy, W. 078 X

Rep. Hovey, D. 112 X

Rep. Klarides, T. 114 X

Rep. Labriola, D. 131 X

Vote date: 3/27/2006 4:30:00 PM

Correction date:




